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FROM THE DEPARTMENT OF JUSTICE TO
GUANTANAMO BAY: ADMINISTRATION LAW-
YERS AND ADMINISTRATION INTERROGA-
TION RULES (PART 1IV)

TUESDAY, JULY 15, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
C1viL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:15 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Davis, Wasserman Schultz,
Ellison, Conyers, Scott, Watt, Franks, Pence, Issa, and King.

Staff Present: David Lachmann, Subcommittee Chief of Staff;
Sam Sokol, Majority Counsel; Heather Sawyer, Majority Counsel;
Caroline Mays, Majority Professional Staff Member; Paul Taylor,
Minority Counsel; and Charlotte Sellmeyer, Minority Professional
Staff Member.

Mr. NADLER. Ladies and gentlemen, before we start this hearing,
may I remind everybody that this is an official hearing of the Sub-
committee. No disruption or calling out will be tolerated. Anyone
who does will be instantly evicted from the room. We have had
pretty good decorum at previous hearings on this subject. Please,
let’s not change that. I don’t like to evict anybody from the room.
But if I have to, I will, and I won’t hesitate, because we have to
do this in a business-like manner and respect the rights of the wit-
nesses, the Committee Members and, for that matter, everybody
watching.

So those who have the privilege of having a seat in the room to
observe this, you are observers. Observe. You're not participants in
the sense of calling out or voicing opinions. You can voice opinions
through blogs, e-mails, anything else you want after the hearing.
Thank you.

This hearing of the Subcommittee on the Constitution, Civil
Rights and Civil Liberties is called to order. Without objection, the
Chair is authorized to declare a recess of the hearing.

Mr. KING. Objection. Objection, Mr. Chairman.

Mr. NADLER. The gentleman wants us to sit here through votes,
is that the point?
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Mr. KING. Mr. Chairman, I object to granting unanimous consent
to the Chair, and that is an issue that can be dealt with when the
situation arises.

Mr. NADLER. Members of the Committee, I move that the Chair
be authorized to declare a recess at the Chair’s discretion. All in
favor? Opposed? The ayes have it. The Clerk will call the roll. Is
there a Clerk?

Mr. IssAa. Mr. Chairman.

Mr. NADLER. Who seeks recognition?

Mr. IssA. Mr. Chairman, might I suggest in the absence of a re-
cording clerk that

Mr. NADLER. There is a recording clerk.

Mr. IssA. Might I suggest before the reporting clerk gets down
to call the roll, that if the Chairman and Ranking Member were
to agree to, and whoever is sitting as Ranking Member, were to
agree to a recess at any time, I am quite sure there would be no
objection.

Mr. NADLER. I will accept that assurance. I do not anticipate
having controversy between the Chairman and the Ranking Mem-
ber over whether to call a recess. That has never occurred, to my
knowledge, or my memory, certainly. So with that assurance, the
Committee will proceed, in the understanding that if it is necessary
to call a recess because of votes on the floor, or any other unfore-
seen event, that we will call a recess.

We will now begin by proceeding to Members’ opening state-
ments. As has been the practice in this Subcommittee, I will recog-
nize the Chairs and Ranking Members of the Subcommittees and
of the full Committee to make opening statements. In the interest
of proceeding through our witnesses, and mindful of our busy
schedule, I would ask that other Members submit their statements
for the record.

Without objection, all Members will have 5 legislative days to
submit opening statements for inclusion in the record.

The Chair now recognizes himself for 5 minutes for an opening
statement.

Today, this Subcommittee continues its investigation into this
Administration’s interrogation policies, which have brought dis-
grace to our Nation. Whatever euphemism one chooses, harsh in-
terrogation, enhanced interrogation, or whatever justification might
be offered, I believe, given all we know now, that it is clear that
this Administration has authorized torture and that under its aus-
pices, torture has been inflicted on people in U.S. custody and that
assurances that this Nation does not use torture, when it clearly
does, does not make the situation any better.

The testimony we have received so far has been deeply troubling.
Perhaps nothing was so troubling as discovering that the Chief of
Staff to the Vice President of the United States could not bring
himself to make an unequivocal statement that the President
lacked the authority to order someone buried alive.

I have also been astonished to discover that despite the radical
departure from past practice and the past understanding of the law
governing interrogation and treatment of detainees, no one appears
to have been responsible for the changed understanding of the
word “torture.” In fact, it has been surprisingly difficult to find
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anyone who can remember much about the decision-making process
at all. Perhaps there is something in the White House drinking
water these days that causes amnesia.

The facts have also been obscured by expansive claims of privi-
lege, extraordinary claims of secrecy, sometimes concerning mat-
ters that were later made public without so much as a ripple, and
claims that some matters were so super secret that Members of
Congress couldn’t be told even in a classified setting.

I do not believe that this country has ever had an Administration
that was as obsessed with secrecy as this one. The public is ill-
served by concealing questions of law and policy from the public or
from other branches government. Not questions of execution, but
questions of law.

Nonetheless, the picture that has emerged from our investiga-
tions, despite the Administration’s stonewalling, is deeply dis-
turbing. It seems clear from the evidence that we have been able
to assemble so far that the Administration decided early on to en-
gage in torture, to use any rationale to do what generations of sol-
diers understood we could not do, and to conceal that fact from the
American people and from the world. As a result, our Nation, and
especially our men and women in uniform, are unsafe today.

It was also interesting to hear from Mr. Yoo at a previous hear-
ing that he could not say that a foreign power or enemy power that
waterboarded our troops would be doing anything illegal. That is
the consequence of our adopting policies of torture.

Instead of uniting our allies and isolating our enemies, the Ad-
ministration has accomplished the exact opposite. We must find out
who is responsible for this and must determine how we can prevent
this from happening again.

Today, we will hear from Douglas Feith, one of the individuals
most closely associated with the decision-making process con-
cerning detainees. Mr. Feith was a top ranking official at the De-
partment of Defense when many of these matters were considered
and many of the policies set in place. I hope that Mr. Feith will
be able to enlighten the Subcommittee about how some of these de-
cisions were made and what the justification was for these policies.

Before we begin, I need to address the issue of the subpoena that
Chairman Conyers issued to Mr. Feith compelling his testimony be-
fore the Subcommittee. I had not intended to raise it, but Mr. Feith
has included in his prepared testimony a discussion of the sub-
poena. So I want to make sure everyone understands our under-
standing of the facts.

We would rather proceed without having to authorize subpoenas,
and I know the Chairman of the full Committee does not like
issuing them. But they are an important tool available to the Con-
gress to ensure that individuals with information necessary to the
work of the Congress will cooperate.

In Mr. Feith’s case, the Committee worked with him and his
counsel for several months, finally obtaining his voluntary agree-
ment to appear at a hearing. He cancelled that appearance the
morning of the hearing. His attorney gave as the reason for the
last minute cancellation Mr. Feith’s objection to one of the other
witnesses and his stated belief that the hearing would not be busi-
nesslike.
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We cannot permit a witness whose testimony we require to cen-
sor the Committee’s choice of other witnesses.

After the Subcommittee authorized the subpoena, Committee
staff again contacted Mr. Feith’s attorney, attempting to obtain his
voluntary agreement to appear. Although counsel did make an oral
statement that Mr. Feith was available to appear, Committee staff
were unable to obtain unambiguous written commitment that there
were no circumstances in which he would fail to appear. As a re-
sult, issuing the subpoena was only prudent.

Mr. Feith’s failure to cooperate with this investigation so far goes
beyond his earlier refusal to appear. Nearly 2 months ago, Sub-
committee staff met with Mr. Feith’s counsel and informed him
that Committee Members would be interested in Mr. Feith’s role in
Secretary Rumsfeld’s approval of harsh interrogation measures for
Guantanamo Bay. Staff even identified the particular document in
which Defense Department General Counsel Jim Haynes states
that he discussed the issue with Mr. Feith.

While Mr. Feith has provided us with a lengthy statement for
this morning a couple of days ago, it is striking in its failure to ad-
dress his role in the Administration’s interrogation program beyond
the narrow question of the Geneva Conventions. Yet, Mr. Feith
simply ignores this issue in his statement.

Given our prior experience, it was clear that the only way to en-
sure the appearance today was to issue the subpoena. I hope my
colleagues will agree that witnesses do not decide what we will in-
vestigate or which witnesses we will invite to assist us in our work.
Especially the case in which the accountability of public servants
is involved, those public servants do not have the option of refusing
to account for their actions.

The subject matter of this hearing is extremely important, and
I hope that despite earlier difficulties, we will be able to conduct
our work in a businesslike manner and that the witnesses will en-
delzoaivor to assist the Members in getting the facts as easily as pos-
sible.

I thank the witnesses for their cooperation. I yield back the bal-
ance of my time.

I now recognize for his opening statement our distinguished
Ranking minority Member, the gentleman from Arizona, Mr.
Franks.

Mr. FRANKS. Thank you, Mr. Chairman.

Mr. Chairman, the subject of detainee treatment was the subject
of over 60 hearings, markups, and briefings during the last Con-
gress in the Armed Services Committee alone, of which I am a
Member. This hearing is yet another on terrorist interrogation pro-
grams, including those Speaker Pelosi was fully briefed on many
years ago, and during those briefings, no objections were made by
Speaker Pelosi or anyone else.

Let me be clear again, as I have been in the past, by saying that
torture is illegal. Torture is banned by the various provisions of
law, including the 2005 Senate amendment prohibiting the cruel,
inhumane, or degrading treatment of anyone in U.S. custody. But
special interrogations, while legal, are very infrequent.

CIA Director Michael Hayden has confirmed that despite the in-
cessant hysteria in some quarters, the waterboarding technique
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has only been used on three high-level captured terrorists, the very
worst of the worst of our terrorist enemies.

What are these people like, Mr. Chairman? When the terrorist
Zabaydah, a logistics chief of al-Qaeda was captured, he and two
other men were caught building a bomb. A soldering gun used to
make the bomb was still hot on the table, along with the building
plans for a school.

John Kiriakou, a former CIA official involved in Zabaydah’s as
interrogation, said during a recent interview, “These guys hate us
more than they love life and so you're not going to convince them
that because you're a nice guy and that they can trust you and that
they have a rapport with you, that they are going to confess and
give you their operations.”

He said the interrogation was a great success and that it led to
the discovery of information that led to the capture of terrorists,
thwarted their future plans, and saved innocent American lives.

The result of these brief special interrogations of three of the
worst of the worst terrorists were of immeasurable benefit to the
American people. CIA Director Hayden has said that Mohammad
and Zabaydah provided roughly 25 percent of the information CIA
had on al-Qaeda from all human sources. The President has also
described in some detail other crucial information we received
through special interrogations programs.

Now after the May 6, 2008 House Constitution Subcommittee
hearing, our Chairman said that silence was the response when to-
day’s witnesses were asked to identify a single example of a ticking
bomb scenario ever occurring. But, unfortunately, that gives a mis-
leading impression. If they are asking about specific incidents, then
maybe we are a little bit to obsessed with the television show 24.
But if we are talking about general threats and imminent threats
generally, then the case of Khalil Sheikh Mohammad should be
placed front and center.

As Benjamin Wittes of the Brookings Institute has written in his
book, Law and the Long War, “Khalil Sheikh Mohammad is far
more than a ticking bomb. He is all of the bombs in various stages
of imagination and construction. While the United States has not
captured many such people, he was not the only one. And for lead-
ers and operatives dedicated to protecting the country, failing to
get all available information from such people is simply not an out-
come.”

Mr. Chairman, just a personal note. I believe this is about the
10th hearing that we have had in this Subcommittee that was
dedicated primarily to making sure that we are protecting the right
of terrorists. I understand that. But we have had none that I know
of that are dedicated to trying to protect the lives of American citi-
zens. I think ten to zero is a little out of balance.

So with that, I want to yield back. Thank you.

Mr. NADLER. I thank the gentleman. I now recognize the distin-
guished Chairman of the full Committee, the gentleman from
Michigan, Mr. Conyers, for an opening statement.

Mr. CoNYERS. Thank you, Mr. Chairman. I begin by expressing
my pride at the work of you and this Subcommittee, all of its Mem-
bers, in continuing to press for the truth on these important mat-
ters.
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My dear friend from Arizona, the Ranking Member, Mr. Trent
Franks, said, “This is the 10th hearing we have had protecting the
rights of terrorists.” I would like to yield to the gentleman to tell
us about these 10 hearings. Which 10 hearings are you referring
to?

I yield.

Mr. FrRANKS. Mr. Chairman, thank you. We would be glad. I
think this is one of the examples. I think that this is a repetitive
hearing that we have had certainly on this subject.

Mr. CoNYERS. Would you provide me after the hearing with a list
of the 10 hearings?

Mr. FRANKS. We will try to do that, Mr. Chairman. Thank you.

Mr. CONYERS. Thank you very much.

We are not here to protect rights of terrorists. This is the Con-
stitutional Committee of the Judiciary. It is to protect the rights
of Americans. That is what brings us here. That is what this pro-
ceeding I think is all about, and to prevent our own government
from violating the laws and treaties that obtain to torture. That is
what we are hearing.

I counted some hearings myself. This is the fourth hearing. The
first hearing was when Professor Philippe Sands, who we welcome
to the Committee today, who is with us again, explained in detail
that the torture that was visited in Guantanamo was ordered from
the top and not from a few bad apples on the bottom.

The second hearing that this Committee had, we had Dan Levin
of the Office of Legal Counsel, who told us about flaws in Professor
Yoo’s memos and how he was forced out of the OLC while attempt-
ing to impose constraints on torture. Mr. Wilkerson told us that
Colin Powell was worried about torture and that the President was
complicit.

The third hearing of this Committee we had Messrs. Yoo and
Addington, who refused to take responsibility for approving torture
or the memos and documents surrounding them and could not or
would not remember the facts. So here we are at the fourth hear-
ing.

Now the fourth hearing was necessitated because we had trouble
getting Professor Feith to the hearing. It’s quite likely that we
would not have had this hearing if he had been able to fit his
schedule in with the other three previous ones that I noted. I will
give him plenty of opportunity to respond to that at the appropriate
time.

Now what have we learned here? We have had disturbing infor-
mation coming out in an unbroken stream about the way we have
treated detainees. We heard about numerous deaths in the United
States’ custody. We have heard about extreme methods of ques-
tioning involving the harshest possible treatment.

Just today, we heard reports of a young Canadian detainee de-
prived of sleep for over 50 consecutive days. Last week, we had
news of a Red Cross report that determined that it was Adminis-
tration officials who approved torture, and that in their judgment,
in this report, that they had committed war crimes. A respected
Major General Taguba also has written that war crimes were com-
mitted. And the question is: How high does this responsibility go.
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So it is clear that the current leadership is not going to do the in-
vestigation that our Nation requires.

Last week, I received a letter from Attorney General Mukasey,
refusing to appoint a special prosecutor to investigate the advice
givers and policymakers who apparently directed this abuse. Attor-
ney General Mukasey said that these people acted in good faith
and so it would not be fair to prosecute them.

Well, that starts off sounding fairly reasonably,

but let’s look at it more closely. How does anyone know they
acted in good faith without having an investigation beforehand.
How can we start off with that assumption. Final decisions on
what to do in this area can’t be responsibly made until after the
facts are given a full and independent investigation.

When the Attorney General appeared before us, this Committee,
in February, I asked if he would investigate those who use
waterboarding. He said no. He said the reason was because, “What-
ever was done, was part of a CIA program at the time that it was
done, was the subject of a Department of Justice opinion, and was
found to be permissible.”

Well, after that, we get to a question of calling for a special coun-
sel is not to prove guilt, it is to inquire into whether these folks
did act in a normal and reasonable manner and were acting under
instructions. So we asked for an investigation of the people who
gave the legal approval and of other policymakers that were in-
volved. The Attorney General says that they cannot be investigated
either because they were simply responding in good faith to a CIA
request for approval.

So here is the problem the Committee on the Constitution find
itself engaged in this morning. We can’t investigate those who did
the waterboarding because they had legal approval. We can’t inves-
tigate those who gave the approvals because our intelligence agents
relied on them for advice. It is a perfect circle that leads us round
and round and round and nowhere closer to the truth.

So I say to all the Members of the Committee, this isn’t repeti-
tion. We are just trying to find out what has happened.

I thank the Chairman for his giving me additional time to make
this statement.

Mr. NADLER. I thank the distinguished Chairman. I now want to
welcome our——

Mr. KING. Mr. Chairman. Mr. Chairman, I seek time for an open-
ing statement.

Mr. NADLER. The gentleman is recognized for an opening state-
ment.

Mr. KiNG. I thank you, Mr. Chairman. I appreciate the oppor-
tunity, and I know that it’s not standard procedure, but our Rank-
ing Member is not here and in that 5-minute period of time, I
would appreciate the full Ranking Member of the full Committee,
as in Mr. Conyers’ counterpart.

So I just think it is important for us to frame this hearing today
within the context of the work and the service of the people that
are under this scrutiny. I would ask us to role our minds back to
that terrible day of September 11, 2001, the day that my sons came
together in our household, grown men, some with families, and
said, One more attack and we are all going to join the military
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today; the day that all of us looked at that blazing inferno tumbling
down in New York and thought the planes that were in the air that
aren’t grounded may be planes that still come into the Capitol, into
the White House, other places unknown across this country. The
day that, when the sun set on September 11, 2001, no one in this
country would have logically predicted that we would be sitting
here today on this date in 2008, having not suffered an attack, a
successful attack by al-Qaeda or other significant terrorists in the
elntcillr(:::1 continent of the United States, and Hawaii and Alaska in-
cluded.

That has been the success of this Administration. That was not
even a dream then. It would not have been uttered by our leader-
ship back in September of 2001, because it would considered to be
a pipe dream. In fact, if President Bush would have stepped up and
said, I can hear you now, and you hear me now; there will be no
American who is suffering from this kind of attack on our sovereign
soils during the Bush administration, you would have all been busy
here trying to discredit the President for the audacity of a state-
ment like that. But that is the reality of where we are today.

The reality that these men who are under scrutiny for the deci-
sions that made at that time was that they were working while
that smoking hole in New York was still burning, and while that
burning rubble, and as bodies and ashes were brought out of there,
they were trying to protect this country from seeing that kind of
inferno again, they were using the legal guidelines that they had,
and as I read through those guidelines and I try to second-guess
that logic, I think all of us have to second-guess that logic if we
are going to do it within the context of the scenario that I have
painted.

I think it is inappropriate for us to bring people up now and turn
them slowly on a spit because there are people on the Committee
that despite the Administration. I remind you that this Adminis-
tration will be over January 20, 2009, and it is time for us to turn
our focus to the future of the United States of America, not to the
past, and turning people on a spit that have been serving America
in the fashion that they have, who have a legal foundation for their
analysis, because there are people that disagree with that legal
analysis, I think is an inappropriate kind of show for us to have
before the American people.

I have disagreements with the majority party on how they ana-
lyze those definitions of torture, and in fact, it is just not possible
to write a complete definition of what torture is. So that will allow
Monday morning quarterbacks, any time there is any pressure
made, to draw that kind of a judgment.

So I would caution this Committee to, when we listen to Mr.
Feith’s testimony in particular, to think about what he was think-
ing, what was in his mind, how recent and how current the smok-
ing hole in New York was, the smoking ground in Pennsylvania
was, and the Pentagon and the United States. That is the context
that this hearing should be considered in.

I thank the Chairman for recognizing me for the opportunity to
frame that, and I would yield back the balance of my time.

Mr. NADLER. I thank the gentleman. I would simply like to point
out that regardless of the situation of the country, we can all judge
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that for ourselves at any given point. We do have laws in this coun-
try, and that is what distinguishes us from other countries. Those
laws are not set aside by difficult circumstances. Among the ques-
tions we are considering is whether those laws were violated. We
can differ on that question. But no one can take the position that
our laws against torture or any other laws can be simply set aside
at the whim of the Administration, which thinks that that is the
best way to deal with the challenges with which we are faced.

We are a Nation of laws. Those laws must be obeyed. If they are
inadequate, they should be changed through constitutional proc-
esses. That is what this Committee is examining, whether those
laws were obeyed, whether they were disobeyed, and if so, why and
what we can do about it in the future.

Mr. IssAa. Mr. Chairman.

Mr. NADLER. That is a legitimate inquiry.

Mr. IssA. Mr. Chairman, point of parliamentary inquiry.

Mr. NADLER. Yes, sir.

Mr. IssaA. Isn’t it true that we are having another hearing on
Thursday, the fifth in the series?

Mr. NADLER. That is a hearing of the full Committee.

Mr. IssA. Further inquiry. Isn’t it true that under the law, this
alleged torture had to be reported to Congress, and that it was re-
ported to Congress?

Mr. NADLER. First of all, I don’t know the answer to your ques-
tion. In any event, that is not a parliamentary inquiry.

Mr. IssA. Then a further inquiry of the Chair. Isn’t it true that
Speaker Pelosi and Jane Harman of California both were briefed,
and would thus fall under the Chairman’s definition of advice and
counsel?

Mr. NADLER. That, again, is not a parliamentary, and you might
want to address any questions to the witnesses.

Mr. IssA. One final parliamentary inquiry.

Mr. NADLER. I am yet to hear the first one. But go ahead.

Mr. IssA. Do we have the ability to summon Members of Con-
gress who may know about the torture at Guantanamo or other
places? Do we have that authority, Mr. Chairman?

Perhaps the full Committee Chairman can tell us whether we
can bring a Member of Congress to answer those answers. Can we
even invite a Member of Congress to give testimony or to tell us
what they knew?

Mr. NADLER. We can certainly invite a Member of Congress to
testify about anything. We have had Members of Congress in front
of our Committee. Whether we can compel a Member of Congress,
frankly, I don’t know. We would have to consult the Parliamen-
tarian.

Mr. IssA. Thank you, Mr. Chairman. I then move that we invite
Speaker Pelosi and Ms. Harman to give us the knowledge they
knew, since my understanding, as a Member of the Intel Com-
mittee, is that they were both fully briefed in real-time on what we
are going to hear today, and that we do it for Thursday, since be-
fore we come to an end of these endless hearings, we certainly
should know what did they know and when did they know it.



10

Mr. NADLER. The gentleman’s suggestion, which I will take as a
suggestion since a motion would not be in order, will be taken
under advisement.

Mr. IssA. I thank the Chairman.

Mr. KING. Would the Chairman yield?

Mr. NADLER. For what purpose does the gentleman seek recogni-
tion?

Mr. KING. For further clarification on your remarks, Mr. Chair-
man.

I appreciate that. I wanted to clarify. I hope no one misunder-
stood my remarks. I think I was clear that I didn’t advocate for vio-
lation of the law or the law of torture. My remarks were that it
is not possible to define torture precisely enough. That we will al-
ways have a debate on it. So I hope there wasn’t a misunder-
standing on my advocacy and my statement.

Mr. NADLER. I thank the gentleman for the clarification.

Ladies and gentlemen, I want to welcome our distinguished
panel of witnesses, at last, today. Douglas Feith is professor and
a distinguished practitioner in national security policy at George-
town University. He is a Belfor Center visiting scholar at Harvard’s
University’s Kennedy School of Government. And a distinguished
visiting fellow at the Hoover Institution at Stamford University.
Professor Feith served as the Under Secretary of Defense for Pol-
icy, the number three position in the Department, from July, 2001,
until August, 2005. In the Reagan administration, Professor Feith
worked at the White House as a Middle East specialist for the Na-
tional Security Council, and then served as Deputy Assistant Sec-
retary of Defense for negotiations policy. Professor Feith holds a JD
from Georgetown University Law Center and an AB from Harvard
College.

Philippe Sands QC is on the faculty of the University College at
London, where he has been a Professor of Law and Director of the
Center on International Courts and Tribunals in the faculty, and
a member of the staff of the Center for Law and the Environment.
Professor Sands has litigated cases before the International Court
of Justice, the International Tribunal for the Law of the Sea, the
International Center for the Settlement of Investment Disputes,
and the European Court of Justice.

He is the author of Torture Team: Cruelty, Deception and the
Compromise of Law, and of Lawless World: America and the Mak-
ing and Breaking of Global Rules.

Deborah Pearlstein is currently a visiting scholar at the Wood-
row Wilson School of Public and International Affairs at Princeton
University. From 2003 to 2006, she was the director of the law and
security program at the nonprofit organization Human Rights
First. She clerked for Judge Michael Boudin of the U.S. Court of
Appeals for the First Circuit, and Justice John Paul Stevens of the
United States Supreme Court. Professor Pearlstein is a graduate of
Harvard Law School.

Before we begin, it is customary for the Committee to swear in
its witnesses. If you would please stand and raise your right hands
to take the oath.

[Witnesses sworn.]
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Mr. NADLER. Let the record reflect that the witnesses answered
in the affirmative.

You may be seated, as you already have been.

Without objection, your written statements will be made a part
of the record in their entirety. We would ask each of you to summa-
rize your testimony in 5 minutes or less. To help you keep time,
there is a timing light at your table. When 1 minute remains, the
light will switch from green to yellow, and then to red when the
5 minutes are up.

Our first witness I will recognize now is Professor Feith for 5
minutes.

TESTIMONY OF DOUGLAS FEITH, PROFESSOR, GEORGETOWN
UNIVERSITY, AND FORMER DEFENSE UNDER SECRETARY
FOR POLICY

Mr. FEITH. Mr. Chairman, Mr. Franks, Members of the Com-
mittee, I am pleased to testify today. All I will say in my opening
statement is that the subpoena was unnecessary. I am happy to
have the opportunity to counter some widely believed falsehoods
about the Administration’s policies.

The history of war on terrorism detainee policy goes back nearly
7 years. Some critics of the Administration have twisted that his-
tory into what has been called the torture narrative. It is an un-
substantiated accusation that top level Administration officials
sanctioned abuse and torture of detainees.

The book by Philippe Sands is an important prop for that false
narrative. Central to the book is its story about me and my work
on the Geneva Convention. Mr. Sands says I was hostile to Geneva
and that I devised the argument that Gitmo detainees shouldn’t re-
ceive any protections at all under Geneva. Those assertions are
wrong. In fact, I strongly championed a policy of respect for Gene-
va, and I did not recommend that the President set aside Common
Article 3.

In January and February 2, 2002, Administration lawyers
brought to the President the question of the detainees’ legal status.
A key issue was whether the war with the Taliban was subject to
the Geneva Convention. Some lawyers argued that the President
could say that Geneva didn’t apply, even though Afghanistan was
a party to the Convention. Their argument was that Afghanistan
at that time was a failed state and the Taliban was not a proper
government.

General Myers, the Chairman of the Joint Chiefs of Staff, didn’t
like that argument. He said the United States should not try, in
his words, to weasel out of its obligations under Geneva. I agreed
with him wholeheartedly. The two of us argued to Secretary Rums-
feld that the United States had a compelling interest in showing
its respect for Geneva.

I drafted a memo on the subject for Mr. Rumsfeld, and cleared
it with General Myers. The memo stressed that Geneva is crucial
for our own Armed Forces. I described Geneva as a good treaty
that requires its parties to treat prisoners of war the way we want
our captured military personnel treated. I noted that U.S. troops
are trained to uphold Geneva, and this training is an essential ele-
ment of U.S. military culture.
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I wrote that Geneva is morally important, crucial to U.S. morale,
and it is also practically important, for it makes U.S. Forces the
gold standard in the world, facilitating our winning cooperation
from other countries.

My memo made the case that Geneva should apply to our war
with the Taliban. Secretary Rumsfeld arranged for me to make
these points to the President at the National Security Council
meeting, which I did. The Department’s leadership took a strongly
pro-Geneva position.

The Committee can therefore see that the charge that the de-
partment’s leadership was hostile to Geneva is untrue. The picture
that Mr. Sands’ book paints of me as an enemy of the Geneva Con-
vention is wildly inaccurate.

Mr. Sands also misstates my position on the treatment detainees
were entitled to under Geneva. He writes that I argued that they
were entitled to none at all. But that is false. I argued simply that
they were not entitled to POW status.

There was a question whether the President should grant POW
status to all the detainees as a magnanimous gesture, without re-
gard to whether they were entitled to it. I believe that would be
a bad idea. Geneva sets conditions for POW eligibility. It uses POW
status as an incentive to encourage fighters to wear uniforms and
comply with the other rules designed to protect noncombatants.
Giving that status to terrorists would undermine the Convention’s
incentive to mechanism.

Also, giving POW status to undeserving terrorists would make it
impossible to get intelligence from many of them. It was legal and
proper. Furthermore, it was necessary and urgent that U.S. offi-
cials interrogate war-on-terrorism detainees effectively.

In fighting the enemy after 9/11, the key intelligence was not dis-
coverable by satellite, as it was during the Cold War, when we
could watch the Soviet Western military district from space for
signs of a planned attack. In our post-9/11 challenge, the most im-
portant intelligence was not visible from space. We aimed to pre-
vent future 9/11-type attacks, as Congressman King pointed out, by
learning what was in the heads of a few individuals, by learning
what captured terrorists knew about their groups’ plans and capa-
bilities. It would have made no sense for the President to throw
away the possibility of effective interrogations by bestowing POW
status on detainees who were not actually entitled to it under Ge-
neva.

The President ultimately decided Geneva applied in Afghanistan
and that none of the Gitmo detainees qualified for POW status.

So what standard of treatment then should the detainees re-
ceive? President Bush said they should be given humane treat-
ment, which brings us to the essence of the books’ attack on me.
It is the claim that in the deliberations leading up to the Presi-
dent’s decision on humane treatment, I not only argued against re-
lying on Common Article 3 for the definition of humane treatment,
but I somehow invented that argument.

Those assertions are false. There is no evidence for them. I did
not invent any argument against Common Article 3. I was not even
making such an argument. In fact, I was receptive to the view that
Common Article 3 should be used.
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So Mr. Sands’ account about me is fundamentally wrong. This is
important not simply because that account smears me, it is signifi-
cant because it exposes the astonishing carelessness or reckless-
ness of his book and his Vanity Fair article. It impeaches Mr.
Sands as a commentator.

I was a policy official and didn’t serve in the Administration as
a lawyer, but I asked the lawyers occasional-Questions about de-
tainee matters being handled in legal channels. I asked, “Why not
use Common Article 3 to define humane treatment and why not
use so-called Article 5 tribunals to make individual determinations
that the detainees are not entitled to POW status?”

The lawyers in charge, however, opposed using Article 5 tribu-
nals. They said they were unnecessary. The lawyers also decided
that Common Article 3 was not applicable because, according to its
language, it applies to only non-international conflicts.

On February 7, 2002, the President declared that he accepted the
Justice Department’s legal conclusion that Common Article 3
doesn’t apply to the detainees. Contrary to Mr. Sands’ story, I had
nothing whatever to do with that Justice Department legal conclu-
sion.

Now I know that various lawyers dispute the legal conclusion
adopted by the President on Common Article 3. Reasonable people
differ on the matter. When the U.S. Supreme Court eventually
dealt with Common Article 3’s applicability to the Gitmo detainees,
a question of first impression, the Justices split. The majority ruled
against the Administration, but there were justices who went the
other way. The President has deferred to the Supreme Court, as he
must.

In no way does the record bear out Mr. Sands’ allegation that I
argued against using Common Article 3, much less that I invented
the legal argument against it. Mr. Sands dragged me into his book
and painted me as a villain without any evidence for his key accu-
sation that I opposed the use of Common Article 3.

Mr. Sands’ book is a weave of inaccuracies and distortions. He
misquotes me by using phrases of mine like, “that is the point,”
and making the word “that” refer to something different.

Mr. NADLER. The witness will suspend.

Mr. CoNYERS. I ask unanimous consent that the witness be given
additional time.

Mr. FEITH. I only need a minute more.

Mr. NADLER. Without objection, the witness will be given an ad-
ditional minute, loosely interpreted.

Mr. FEITH. Thank you.

As I was saying, Mr. Sands’ book is a weave of inaccuracies and
distortions. He misquotes me by using phrases of mine like, “that’s
the point,” and making the word that refer to something different
from what I referred to in our interview. I challenge Mr. Sands to
publish whatever on-the-record audio he has of our interview. I be-
lieve it will clearly show that he has given a twisted account.

Likewise, Mr. Sands’ book presents a skewed account of the
Rumsfeld memo referred to in the book’s subtitle. I hope we will
get into in this during today’s hearing.

I want to conclude this statement by
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reiterating that I have focused on issues relating to me, not be-
cause they are necessarily the most important but because I can
authoritatively say that Mr. Sands has presented those issues inac-
curately. His ill-informed attack on me is a pillar of the broader ar-
gument of his book, and that flawed book is a pillar of the argu-
ment that Bush administration officials despise the Geneva Con-
vention and encouraged abuse and torture of detainees.

Congress and the American people should know that this so-
called torture narrative is built on sloppy research, misquotations,
and unsubstantiated allegations.

Mr. NADLER. I thank the witness.

[The prepared statement of Mr. Feith follows:]
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PREPARED STATEMENT OF DOUGLAS FEITH

STATEMENT BY DOUGLAS J. FEITH
BEFORE THE
CONSTITUTION, CIVIL RIGHTS AND CIVIL LIBERTIES
SUBCOMMITTEE
OF THE
HOUSE COMMITTEE ON THE JUDICIARY
JULY 15,2008

Mr. Chairman, I'm pleased to have a chance to testify today. I think it’s
important to help counter some widely held false beliefs about the
administration’s policies on detainee interrogation.

I agreed to testify voluntarily. I did so because the Committee staff gave the
assurance that the aim was a serious review of administration policy — not a
vitriolic hearing designed to promote personal attacks. I wish to note for the
record why I did not attend the originally scheduled hearing: On the
afternoon before that hearing, the Chairman’s staff told me my panel would
include someone who has made a practice lately of directing baseless and
often vicious attacks on me personally. That violated the assurances I had
been given, so I insisted on a new date to testify. I'm glad we quickly
arranged a new hearing date, but I object to the Committee’s having
needlessly issued a subpoena for me. It falsely implies that I was not willing
to appear voluntarily.

The history of war-on-terrorism detainee policy goes back nearly seven
years. It involves many officials and both the law and the facts are
enormously complex. Some critics of the administration have simplified and
twisted that history into what has been called the “torture narrative,” which
centers on the unproven allegation that top-level administration officials
sanctioned or encouraged abuse and torture of detainees.

The “torture narrative” is grounded in the claim that the administration’s top
leaders, including those at the Defense Department, were contemptuous of
the Geneva Convention (which I refer to here as simply “Geneva.”) The
claim is false, however. It is easy to grasp the political purposes of the
“torture narrative” and to see why it is promoted. But these hearings are an
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opportunity to check the record — and the record refutes the “torture
narrative”.

The book by Phillipe Sands' is an important prop for that false narrative.
Central to the book is its story about me and my work on the Geneva
Convention. Though I’m not an authority on many points in Sands’s book, I
do know that what he writes about me is fundamentally inaccurate — false
not just in its detail, but in its essence. Sands builds that story, first, on the
accusation that I was hostile to Geneva and, second, on the assertion that I
devised the argument that detainees at GTMO should not receive any
protections under Geneva — in particular, any protections under common
Article 3. But the facts are (1) that I strongly championed a policy of respect
for Geneva and (2) that I did not recommend that the President set aside
common Article 3.

I will briefly review my role in this matter and then discuss Sands’s
misreporting. As it becomes clear that the Sands book is not rigorous
scholarship or reliable history, members of Congress and others may be
persuaded to approach the entire “torture narrative” with more skepticism.

My main involvement in the issue of detainee interrogation was in January
and February 2002, US forces in Afghanistan had just taken custody of the
first detainees. Administration lawyers brought forward to the President the
question of the detainees’ legal status. The lawyers distinguished between
the worldwide US war against al Qaida and the US war with the Taliban
regime in Afghanistan. As I recall, no one in the administration argued that
Geneva applied to the war against al Qaida, which is neither a state nor a
party to Geneva.

There was controversy, however, over whether the war with the Taliban was
governed by Geneva. Some lawyers contended that the President could
lawfully decide that Geneva did not apply even though Afghanistan was a
party to the Convention. Their argument was that Afghanistan was at that
time a failed state, and the Taliban could be seen not as a government, but as
as merely a criminal gang. Those lawyers were obviously straining to give
their client, the President, as much flexibility as possible to handle the
unprecedented requirements of the war on terrorism. I did not question their

! Philippe Sands, Torture Team. Rumsfeld’s Memo and the Betrayal of American Values
(New York: Palgrave Macmillan, 2008).
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good faith, but I strongly favored a different approach, one that gave greater
weight to Geneva as a treaty that embodied important American principles.

Secretary of Defense Rumsfeld called in the Chairman of the Joint Chiefs of
Staff, General Richard Myers, and me to discuss this controversy. I describe
that discussion in my book, War and Decision.’

The main point that General Myers and I made to the Secretary was that the
United States had a compelling interest in showing respect for Geneva. The
Secretary, we said, should urge the President to acknowledge that Geneva
governed our war with the Taliban. We argued that Taliban detainees
should receive the treatment to which they were entitled under Geneva. But
we did nof think they had met the defined conditions for POW privileges
under Geneva.

After our meeting, Secretary Rumsfeld asked me to write up what General
Myers and I had argued for. The Secretary wanted to use the write up as
“talking points™ for the National Security Council meeting with the
President on February 4, 2002.

The memo I drafted and then cleared with General Myers® stressed that
Geneva is crucial for our own armed forces. It said that it is “important that
the President appreciate DOD’s interest in the Convention.” I described
Geneva as a “good treaty” that “requires its parties to treat prisoners of war
the way we want our captured military personnel treated.” I noted that “US
armed forces are trained to treat captured enemy forces according to the
Convention” and this training is “an essential element of US military
culture.” I wrote that Geneva is “morally important, crucial to US morale”
and it is also “practically important, for it makes US forces the gold standard
in the world, facilitating our winning cooperation from other countries.”

The memo said that “US forces are more likely to benefit from the
Convention’s protections if the Convention is applied universally.” So I
warned: It is “Highly dangerous if countries make application of [the]
Convention hinge on subjective or moral judgments as to the quality or

2 Douglas J. Feith, War and Decision: Inside the Pentagon at the Dawn of the War on
Terrorism (New York: Harper, 2008).

3 See attached.
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decency of the enemy’s government. (That’s why it is dangerous to say that
[the] US is not legally required to apply the Convention to the Taliban as the
illegitimate government of a ‘failed state.”)”

The memo explained why a “pro-Convention” position is dictated by the
logic of our stand against terrorism. I argued:

o The essence of the Convention is the distinction between soldiers and
civilians (i.e., between combatants and non-combatants).

o Terrorists are reprehensible precisely because they negate that
distinction by purposefully targeting civilians.

o The Convention aims to protect civilians by requiring soldiers to wear
uniforms and otherwise distinguish themselves from civilians.

o The Convention creates an incentive system for good behavior. The
key incentive is that soldiers who play by the rules get POW status if
they [are] captured.

o The US can apply the Convention to the Taliban (and al-Qaida)
detainees as a matter of policy without having to give them POW
status because none of the detainees remaining in US hands ptayed
by the rules.

The memo urged “Humane treatment for all detainees” and recommended
that the President explain that Geneva “does not squarely address
circumstances that we are confronting in this new global war against
terrorism, but while we work through the legal questions, we are upholding
the principle of universal applicability of the Convention.”

This memo represented the thinking of the top civilian and military
leadership of the Defense Department. I felt confident being aligned with
General Myers on this matter and we were both pleased that Secretary
Rumsfeld asked me to make these points to the President at the NSC
meeting, which I did. The department’s leadership took a strongly pro-
Geneva position.

The Committee can therefore see that the charge that the department’s
leadership was hostile to Geneva is untrue. The picture that Mr. Sands’s
book paints of me as an enemy of the Geneva Convention is false — wildly
SO.
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Mr. Sands also misrepresents my position on the treatment GTMO detainees
were entitled to under Geneva. He writes that I argued that they were
entitled to none at all. But that is not true; 1 argued simply that they were
not entitled to POW privileges.

I pointed out that Geneva grants POW privileges to captured fighters as a
incentive to encourage good behavior. Geneva’s drafters wisely demanded
that fighters meet four conditions if they are to receive such privileges:

They must (1) wear uniforms, (2) carry their arms openly, (3) operate within
a chain of command and (4) obey the laws of war. These conditions serve
the Convention’s highest purpose, which is protecting the safety of non-
combatants in war zones. Many journalists and others wrongly assume that
if Geneva governs a conflict then the detainees must receive POW treatment.
But that is misconception. Detainees in wars governed by Geneva are
entitled to POW treatment only if they meet these four conditions.

In early 2002, it was clear that the President would be urged by some
commentators to grant POW status to all the detainees as a magnanimous
gesture, without regard to whether they met the conditions. I believed that
would be a bad idea. First of all, it would have the opposite of its intended
humanitarian result. Granting POW status to terrorists who pose as civilians
and who purposefully target civilians would undermine the incentive
mechanism that Geneva’s drafters knew was crucial to the Convention’s
humanitarian purposes.

I had strong views specifically on the issue of POW status because I had
worked on that issue in the Reagan administration Defense Department in
connection with a treaty called “Protocol I,” which aimed to amend the
Geneva Convention. President Reagan, in line with my analysis, opposed
the amendments. One of his main objections was that they would have
granted POW status to terrorists. I relate in my book the favorable press
reaction to President Reagan’s position:

The New York Times and the Washington Post, not usually Reagan
supporters, both praised his decision. In an editorial titled “Denied: A
Shield for Terrorists,” the New York Times said that Protocol | created
“possible grounds for giving terrorists the legal status of P.O.W.’s,” and
declared that, if the president had ratified it, “nations might also have read
that as legitimizing terrorists.” The Post’s editorial, “Hijacking the Geneva
Conventions,” highlighted POW status for terrorists as among the “worst”
features of Protocol |. “The Reagan administration has often and rightly
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been criticized for undercutting treaties negotiated by earlier
administrations,” it concluded. “But it is right to formally abandon Protocol
I. It is doing so, moreover, for the right reason: ‘we must not, and need
not, give recognition and protection to terrorist groups as a price for
progress in humanitarian law.”

Preserving Geneva’s incentive system was an important reason not to grant
POW status to detainees who had not earned it. Also, the purpose of holding
POW:s in a conventional war was different from the purpose for holding
detainees in the war on terrorism. The former were held simply to keep
them off the battlefield. But the latter were being held for that reason and
also to interrogate them for information to prevent future 9/11-type attacks.

It was legal and proper — furthermore, it was necessary and urgent — that
U.S. officials interrogate war-on-terrorism detainees effectively. In fighting
the enemy after 9/11, the key intelligence was not discoverable by satellite,
as it'was during the Cold War when we could watch from space for signs of
an imminent attack by monitoring armored divisions in the USSR’s western
military district. In our post-9/11 challenge, the most important intelligence
was not visible from space. It was inside the heads of a few individuals.
Our best hope of preventing future attacks against the United States was to
learn what captured terrorists knew about their groups’ plans, capabilities
and organizations.

A detainee entitled to POW status under Geneva could not be subjected to
any kind of pressure at all to provide information. He is required to reveal
only his name, rank and serial number. Interrogators are not allowed to
subject him to even the most ordinary techniques employed every day in
U.S. jails on American criminal defendants. Regarding unlawful combatants,
on the other hand, Geneva does not prohibit ~umane forms of pressure by
interrogators.

President Bush had a constitutional duty to safeguard our national defense
and to try to prevent future 9/11-type attacks. He knew the importance of
the intelligence available only through detainee interrogations. It would
have made no sense for him to throw away the possibility of effective
interrogations by bestowing POW status on detainees who were not actually
entitled to it under Geneva.
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Three days after the February 4, 2002 NSC meeting at which General Myers
and I made our case, the President decided — in line with the Defense
Department recommendation — that Geneva governed the U.S. conflict with
the Taliban and that the Taliban detainees would not receive POW privileges
because they had not met Geneva’s conditions for eligibility. He decided
also that Geneva did not govern the worldwide U.S. conflict with al Qaida.
So neither the Taliban nor the al Qaida detainees would be given POW
privileges.

So what standard of treatment should these detainees receive? U.S. forces in
Afghanistan had been ordered from the outset to give any and all detainees
“humane treatment.” President Bush reaffirmed the standard of “humane
treatment.”

How to define the term “humane treatment” was a question on which the
President looked to his lawyers for guidance. In his book, Mr. Sands
focuses on whether Article 3 of the Geneva Convention (known as common
Article 3, explained below) should have been the basis for the definition of
“humane treatment.”

This gets to the essence of the book’s attack on me. Mr. Sands asserts that
in the deliberations leading up to the President’s decision on common
Article 3, I not only argued against relying on that provision, but that I was
somehow the source of the argument. These assertions are false and utterly
without evidence. I did not invent any argument against common Article 3.
I was not even making such an argument. In fact, [ was receptive to the
view that common Article 3 should be used.

So Mr. Sand’s account is altogether inaccurate, both in his book and in his
Vanity Fair article. This is important not simply because it smears me. It is
significant because it exposes the astonishing carelessness of his book and
his article. It impeaches Mr. Sands as a commentator.

In the weeks before the NSC meeting on the detainees’ legal status,
administration lawyers discussed how to flesh out the term “humane
treatment.” The President evidently considered this to be a legal rather than
a policy question.

I was a policy official and did not serve in the administration as a lawyer,
but I occasionally raised questions about matters being handled in legal
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channels. Two of the questions I know I raised were: Why not use common
Article 3 to define “humane treatment™? And why not use so-called Article
5 tribunals to make individual determinations that the detainees are not
entitled to POW status? I posed these questions not because I had done my
own legal analysis or had firm opinions myself — I had not. But I
remembered these provisions generally from my Geneva-related work
during the Reagan administration and I thought that using them, if judged
legally appropriate, would be a further sign of U.S. support for Geneva.

Answers came back to me through the Defense Department’s office of the
General Counsel. The lawyers resolved against using Article 5 tribunals
because the President had found that the Taliban fighters collectively failed
to meet the Geneva conditions for POW status, so there was no need for
individual determinations. And the lawyers also decided that common
Article 3 was not applicable because (by its own terms) it covered only
conflicts “not of an international character” and the conflicts with the
Taliban and with al Qaida were both of an international character.

I don’t believe I even attended any of the early 2002 meetings where the
lawyers debated common Article 3. But my understanding is that they gave
the issue good-faith consideration. Stressing that it was a legal (rather than
policy) judgment, the President declared on February 7, 2002 that he
accepted “the legal conclusion of the Department of the Justice” and
determined that “Common Article 3 of Geneva does not apply to either al
Qaeda or Taliban detainees, because, among other reasons, the relevant
conflicts are international in scope and common Article 3 applies only to
‘armed conflict not of an international character.””

Now, [ know that lawyers dispute the Justice Department’s legal conclusion
about common Article 3. Reasonable people differ on the matter. Asa
policy official, I never studied the legal arguments in enough depth to have a
confident judgment of my own on this question. When the U.S. Supreme
Court eventually dealt with common Article 3’s applicability to the GTMO
detainees (a question of first impression), the justices split — the majority
ruled against the administration, but there were justices who went the other
way.

In no way does the record bear out Mr. Sands’s allegation that I argued
against using common Article 3, much less that I invented the legal
argument against it. Mr. Sands dragged me into his book and painted me as
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a villain without supporting evidence. He seems to have made that mistake
either because he was not rigorous in his research or he interpreted what he
read and heard through his own inaccurate preconceptions.

Mr. Sands’s book is a weave of inaccuracies and distortions. He misquotes
me by using phrases of mine like “That’s the point” and making the word
“that” refer to something different from what I referred to in our interview. I
challenge Mr. Sands to publish whatever on-the-record audio he has of our
interview. I believe it will clearly show that he has given a twisted account.

Likewise, Mr. Sands’s book presents a skewed account of the Rumsfeld
memo referred to in the book’s subtitle. By what he says and what he omits
to say, he gives the reader an extreme misimpression of the nature of
SOUTHCOM'’s request for authority to use a list of counter-resistance
techniques on some important, recalcitrant detainees. I hope we will get into
this issue during today’s hearing.

I want to conclude this statement by reiterating that I have focused on issues
relating to me not because they are necessarily the most important, but
because I can authoritatively say that Mr. Sands has presented those issues
inaccurately. His ill-informed attack on me is a pillar of the broader
argument of his book. And that flawed book is a pillar of the argument that
Bush administration officials despised the Geneva Convention and
encouraged abuse and torture of detainees. Congress and the American
people should know that this so-called “torture narrative” is built on sloppy
research, misquotations and unsubstantiated allegations.
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February 3, 2002
Feith draft

Points for 2/4/02 NSC Meeting on Geneva Convention
The options as to law and policy:
v US is applying the Convention to 4/l detainees as a matter of policy.

. All detainees are getting the humane treatment to which they would be entitled if
the US were legally bound to apply the Convention to them,

. None is entitled 10 POW status under the Convention.

. All USG agencies (though State’s position is unclear) agree that US is not legally bound
1o apply the Convention 1o al-Jaida detainees. (Convention applies only to wurs
hetween states or to civil wars, not to a war between a state and al-Qaida worldwide.)

. The question for the President: What should USG say about whether the US is legally
bound to apply the Convention to Taliban detainees.

4 There are three options:
. 1. Declare that US js not legally required to apply Convention to Taliban,

Option 1~ not a good eption, given DOD’s imerest in universal respect
for the Convention for the benefit of our own forces.

. 2, Declare that US is legally required to apply Convention to Taliban.
Option 2 ~ a pood option. Would help dampen criticism.

. 3. Declare only that US is 2pplying the Convention to Taliban (and to al-Qaida,
for that matter), though USG has not resolved the difficult (but academic)
question of whether we are legally required to do so.

Option 3 — also a good option.

US could make & virtue of its analytical conundrum by noting that the
tegal question is difficult precisely because our war on terrorism js unique
and does not fit neatly into the categories of war envisioned in 1949 by the
Convention’s drafiers, (Meanwhile, as poted, the US is applying the
Convention 1o all detainees.)
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DPOD interest in the Geneva Convention

’ Important that the President appreciuate DOD’s interest in the Convention.

. The Convention is a good treaty.

.

One could quibble about details, but the Convention is & sensible document that
requires its parties to treat prisoners of war the way we want our captured military
personnel treated.

. US armed forces are trained to treat captured enemy forces according to the Convention.

»

This training is an essential element of US military culture, It is morally
important, crucial to US morale.

1t is also practically important, for it makes US forces the gold standard in the
world, facilitating our winning cooperation from other countries,

. US forces are more likely to benefit from the Convention’s protections if the Convention
cemmands is applied universally,

Highly dangerous if countries make application of Convention hinge on
subjective or moral judgments as to the quality or decency of the enemy’s
government. (That’s why it is dangerous to say that US is not legally required to
apply the Convention to the Taliban as the illegitimate government of a “failed
state.”)

. A “pro-Convention™ position reinforces USG’s key themes in the war on terrorism.

The essence of the Convention is the distinction between soldiers and civilians
(i.e., between comb and non-cc ).

Terrorists are reprehensible precisely because they negate that distinction by
purposefully targeting civilians.

The Convention aims to protect civilians by requiring soldiers to wear uniforms
and otherwise distinguish themselves from civilians,

The Convention creates an incentive system for good behavior. The key
incentive is that soldiers who play by the rules get POW status if they captured.

The US can apply the Convention to the Taliban {and al-Qaida) detainees us a
matter of policy without having to give them POW status because none of the
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detainees remaining in US hands played by the rules.
. In sumn, US public position on this issue should stress:
. Humane treatment for all detainees.

. US is applying the Convention. All detainees are getting the treatment they are
{or would be) entitled to under the Convention.

. US supports the Convention and promotes universal respect for it.
. ‘The Convention does not squarely address circumstances that we are confronting
in this new global war against terrorism, but while we work through the legal

questions, we are upholding the principle of universal applicability of the
Convention.

TOTAL P.@3
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LEGAL NO. 49y v,

UNCLASSIFIED

Y"HE WHITE HOUSE
WASMINGTON

Februaxy 7, 2002

MEMCRANDUM FOR TRE VICE FPRESIDENT

SUBJECT ¢

1.

THR SECRETARY OF STAYE
THE SECRFIARY OF UEFENSE
ENERAL

THE ATTORNEY G
CHIBF OF STAFP 10 THB PRESIDENT

DIRECTOR OF CENTRAL INTELLIGENCE
ASSISTANT TO THE PRESIDENT FOR NATICORAL

SECURITY AFFAIRS
CHAIRMAN OF THE JOINT CHILPS OF STAFF

Humane Treatment of al Qaeda and Taliban Detaineas

Our recent extensive discussions regarding the status

of 3l Qazda and Taliban detainees confiym that the appli-

cation of the Genevs Conventicn Relative to the Treatment
to the

of Prigoners of War of Auguwt 12, 1549 (Geneva)

conflict with al Q2eda and the Taliban involves conplex
1 to confliects

legal questions.
invelving "High Centracting Parties,* vhich can only be
states.
axmed forces fighting on behalf of vtates.
paradigm, one

way Bgainet terrcriam Uphers in » new
which groupe with broad, intermaticna) reach cewmit

acra against innocent civilisnae, sometimes with thae

By it® terms, Geneva applis
Moreover, it assumes the existence of *regular®
Hevever, tha *
in

horritic
direct
new |

Cur Nation recognizes that this
terzoriecs

support of statewm.
paradigm -- ushered in not by us, but
requires new thinking in the law of war, but thinking that

should nevertheless be consistent with the principles of

Geneva.

Pursuant te my authority ap Commander in Chisf and Chief
Executive of the Unjited states, and relying on the opinion
and on

of the Depsrtment of Justice dated January 22, 2002,
the legsl opinion rendered by the Artorney General in his

Jetterx p[ February 1, 2003, I hexeby deteTmine as follows:

‘!ealanr !! (d)
on: ©2/07/12

Declassify

I accept the legal conclusiocn of the Departmenc of
Justice and determine that none of the provisions

of Geneva apply te our conflict vith al Qaeda in
Afghanisten or elsewhere throughout the world because,
racting

spong othex reasons, al Qseda {8 not s High Cont!

Party to Genevs.
1 accept the legal conclusion of the Attorney General

and the Depaztment of Justice that I have tha authority
under the Conseitution €& suepend GenevA &8 between
but I decline zo

che United States and Afghanistan,
" NSC DECLASSIFICATION REVIEW [E.O. 12568 as amended]

DECLASSIFIED IN FULL ON €/17/2004
by R.Soubers

D —

UNCLASSIFIED
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exercise that suthority at this time. Accordinglys I
determine that the provisions of Geneva vill apply to

. our present conflict with the Taliban. I resezve the
right to exercisa this authority in this or futiize
conflicts. l

c. I alsc accept the legal conclusicn of the Department of
Justice and determine that common Article 3 Qf Gensva
does not apply to either al Qaeda or Teoliban Jdetninees,
because, among other resecns, the relevant conflicts
are internationdl in scope and common Article 3 applies

only to *armed conflict not of an internacional

character.”

d. Besed on the facts supplied by the Department of
Defense and the recommendation of the Department of
Justice, I determine that the Taliban detainems arw
vnlawful combatants and, therefore, do not qualify as

I note

priscneras of war under Axticle 4 of Geneva.
that, beczuse Geneva does not epply to our conflict
with al Qacda, 8l Qaeds detainees almo do not gqualify

as prisonera of war.
Of course, our values am A Naticn, values that wa share with
many nations in the world, call for us to treat detiainees
humanely, including those wvho sre not legally sntitled to
such rreatment. Our Naticn haws been and will continus to
be a styong supperter of Geneva and itf principles.: As
a matter of policy, the United States Armed Forces shall
continue to treatr detaineces humancl{ and, to the extent
sppropriate and copsistent with military nacessity, in
a mapper consistent with the principles of Geneva,
4. The United States \:'iu hold staces, organizaticne, and
individuale who gain control of United States perscnnel
responpible for treating such perscnnel humanely and
connistent with 2ppliceble lav,
1 hexeby reaffizm the ordex previously issued by the
Secretary of Defense to the Unicted States Armed Forces
requiring that the detainses be trested humanely end,
to the extcnt appropriate and consigtent with military
neceppity, in a manner consistent with the principles
of Geneva,
I hereby direct the Secretary of State to cowmmunicate Wnd

5.
determinations in an sppropriate manner te our allies,
other countries and international organizstions cooperiting

in the war against terrorism of global reach.

I 4
4

UNCLASSIFIED
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1800 EFEREE PENT) :
WABHINGYON, Eg ﬁl 200
MW7 GEC~2 M1 63 )
ACTION MEMO

JFFICE OF THE - »
<£CRETARY OF DEFERSE Noverber 21, 2002 (:00 FM)

DEFSEC,
FOR: SECRETARY OF DEFENSE

PROM:  William 1. Haynes I, Genera) Counsel{ Jasp
SUBJBCT: Counter-Revistance Techniquos ’
+ The Commmnder of USSOUTHCOM bas forwarded # request by the Comanander of

Joint Task Force 370 (dow JTF GTMO) for spproval of pocmteryesistance techmiques
to xid in the intmrogetion of deainess at Guantanamo Bay (Tb A).

s The request combuinis thres 5 Fmjop s, with e firet
ulcgory the least agymwcmd the chu-d catogory tﬁa L'mﬂ aggrossive (Teb B).

1 have discussed this with the Deprity, DougF:rt‘budGmaﬂMym xbd.medm
aﬂjommmymmmmmdabmmn,u;mﬂndpnhay, you nuthtrize the
Convasndar of USSOUTHOOM to empley, in his discretion, oa!y Cmgem.] [=%314
and the fourth technique Jited i Category Tl ("Uss of rild, noo-injorious physical
contect such 23 grsbbing, poking in the chest with the finges, and Light pushing™),

While all Catcgory I ischniques mny be Jegally av-u'l;hk, e believe that, asa
maftey of pelicy, 8 blanket approval of Category T tachiliques is uot warrented a1 this
time. Our Armed Forces e treined Lo 6 standerd of intzrogation thet refiects a
bedition of rosozint. :

REOOMMENDATION: Thet SECDEF Epprove the USSOUTHCOM Commander’s use
of thore counter-resistance techniques listed in Cal.:gmm ¥ aod 1T end the fourth
technique fisted fn Category 1 during the | Rutis ineas 8¢ G Bay.

SECDEF DECISION,

Appwvedy Disepproved 01her__‘ .

Atiachy —

mef;m ‘A"WCU/ I Semad ‘/p g-fo {\»-—"/ 7

w OIS, USD) A im. 2,1}{7 s wﬂt Aﬂv‘J A /A,,,I /
et ndec Aoty af Enecutive Cnd

By Executive Sccretary, Difice of the Secretary of Deferst
Willan P Mao, CAFE. USK al‘ RQQ“'.‘LH
Joe 18,2008
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LB, 5.1998  resan HNBLASS}HEE

DEPARTMENT OF DEFENSE

URITED ETATES SDUTHERR COXRAND
QFHCE OF THE POMHANDER
ssu NWs1s1 AVENUE .
MM FL 331224217

MAvT
ArTefcHer

25 October 2002

WMEMORANDUM FOR Chairman of the Jolm Chicfs of Staff, Weshington, DC 20318-9999
SUBJECT: Couter-Resistznce Techniques

1. The ectivities of Joint Task Foree 170 have yieldaf critical maﬂ.\gmswpoﬂfor fom in
corbat, combatant commanders, and other inteligenee/) entitles 7 g the
WWar on Tezrorism, However, despite our best elforts, sorac detzinces bave lmmcmsly yesistcd
our curreat intenogation methods. Ow respective staffs, the Office of the Seeretary of Dafense,
end Jolnt Tesk Force 170 have been trying 1o identify commter-resistant techuiques that wo can

Tewfully employ.

2, I am forwarding Joint Txek Force 170's proposed counter-resistance mbnlqm I beHeve the
fisttwo categoricd of techniques are Jegal and humaze. T am vncertan whether all
techniques in the third category sre Jegal under US Law, given the ebsence ufjudiqal
interpretation of the TS fortire statule. Yam mcu.\aﬂy troubled by the vse of jrplied ox

. uq:r:.’-scd treats of death of the detainee or his famlly. However, | desixe to bivess many
options s possible st my disposal and therefose yequest that Depariment of Defenst aad
Department of Justioe lawyers yoview the thind category of techniques. "

3, As pant of any review of Joint Task Fasce [70's proposed strategy, 1 Weleome any supgested
interrogation methods that others may propose. I belizve we should provide our interogstors
with &s many fepally permissible teols a8 possible.

4. Altbough T am cogrizant of the imporiasit policy ramifications of some of these proposed
1cchniques, ¥ firmly believe that we must quickly prowids Jobet Tesk Foree 170 counter-
resistance technlques 10 maximize the value of our infelligence collsction mnswn,

Encls o T,
eacrel, US: -
Commznder
1. JTF 170 CDR Mamo
' i1d 11 October, 2002
2. JTF 170 SJA Mcmo
did 11 Ociober, 2002
3. JTF 170 J-2 Momo Diectussity Undes the Aothority of Execolive Orles 12055
dtd 11 Ocaober, 2002 By Execuve Scezetary, Office o the Secrciaty of Dedense
By Willim P. Marmioit, CAPT, USK
June 21,2004
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DEPARTNENTOF DEFENSE
JOINT TASKFORCETD
GUANTANAME BEY, OUBA
APOAE 09380

JTR 17000 ' 11 Oclober 2002

WEMORANDUM FOR Cémmarder, Unifed States Southern Command, 3511 KW 91t
Avenue, Miari, Florida 33172-1217

SUBJECT: Counter-Resistanoe Strategies

L R:que.snhalycuapmuwxb:m 1 tatntgues dslineated in the enclosed Conters
Registence Stetepics memarsndom. I by reviewed this memorandom aod the Tegalreview
pmv;dcd 1o 300 by the FTR-170 Staff Jadpe] Advocate and concar wizh (he lezal enslyeis
provi

Ir.mfulkyawmonhctmhmquu cane yoml_lnyedwmvahubkmmm!nmppcﬂ
n! The Global War 5" i
sprublc imeJligence, Lhc se1m0 :wbads ve becoye + ess eflective nvurume_ I-b:ligve the
nethods &nd 2 will oux
eﬂﬁnruwmdnddxmmmfonmam B dmlhcmmhpwairdbythmﬂﬂsu.l
Janve coreinded that thesa techniques do nof violsis ULS. or intemstionsd laws,

3. My point of coptect for this igme js LTC Jerald Phifer 2t DSN 660-2476.

2 Bacls MICHAEL B, D/
1. JIF 1702 Memo, Major Geaerel, USA .
110a02 Commumahy

2, TTF 170-57A Memo,
110nm
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BEFARTMENT DF DEFENSE
J0INNY TASK FORCE 410
GUANTANATO S5, CUBA
APOAT DB2EQ

FTF 170-51A 11 Ociobeg 2002

MEMORANDILIM EOR £ Jer, Jofut Task Poree 170,
SUBJ: Lagal Review of Agpressive Intaropation Techoigucs

1. Yhave reviowed the Rel Strategias, dsted 11 Oct 02, snd
sgres that the proposed stslogies do not \'nl.au epplicabls foderal faw, Attached ise moye
detzlled Jegal annlysis that addresses the proposal

2 Immndthumogmbepopmybmnd m(tnusoorm:wovedmd
interragetion, £ud that fntarrogations involving category I snd mmxﬂnds undergo & lagal

revicw priot to thelr camtoencement,,
5. This mstter I forwandsd 1 3o for your ve dation xod action. el
2 Enels @U%TEQBZ%Q{‘W
1. TTF 1702 Meama, . TLTC, USA
10 Steff Judgo Advocate

2. JTF 179-5]1A Memo,
11Ot 02
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DEPARTUENT OF DEFENSE
JOINT TABK FORCE
GUANTANANO BAY, cuBA
APO AE 03350

JIRJ2

MEMORANDING FOR Aer, Jaint Task Foree 170
SUBJBLT: Regquest for Approval of Counter-Realstencs Steetegics

%4 . B
1.$&H0 PROBLEM: The cwrent gridelines for inferrogation procodurcs 2t GTMO
limit the gBAlity of interogators to conntay advenesd yesistancs,

2. @deF) Request zpproval far use of the following imerogation plan.

& Category ) techniques, During the inirjal categary of inferogation the datainse
should be ymv:ded 2 chair snd (e envisanment should be geaerally-cormforable, The.
format of the interrogation s the direct xyprou‘hmm of rewarde Jike conkdes or
cigmnu:mybewpful 11 the detaines Is demtenmined by the fntcrrogater fo be .
uncooperative, the tateirogstor ey use 1he foneving terhniques,

[¢)] ¥c2!.m.g-1 the detatnes (ot direetly dn By est or to the love] thal xmaa!dcanse
pliysical pain or besring problems)

(2) Techniqies of deeepiion:
(e} Multiple intarvgarortectmiques,

() Intermgatorddenticy. The Interviewer runy idontify bmself as » ciizen of 2 foretgn
patioq or at an Interrogetor from a country with a reputation {or bursh tregtment of
detuinees.

b. Category I technigues, With the penrisdon of the GIC, Intermgation Section, the -
intorrogrtay mey wke the following technigues, ’

[¢}} TEe we of strespositons (Hka etanding), for & maximam of four bows.
{2) The use of falsified-dochments or reparts,
(3 Uss of the iselzilonfacitiy for up to 30 duys, Reguest must be mede 1o [hrovgh the

OIC, Luterogetion Scetion, to the Director, Joint Interrogetion Grovp (G). Extensions
beyord (ae inltisl 20 days must be gpproved by the Commending Generel For telected

Declassify Under the Authorisy of Fxceutve Grdes 12956 i
B Ercin S O o ¢ Sty o Defe SRESNOTOTER i
I W ¢ Mo, CAVT, USK
Teo 3t 2004
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JIF 17092
SURJECT: Request for Approval of Counler-Reslriante Sivalegles

detainees, the OIC, Intersogstion Section, WLl epprove all cantects with (e détainee, to
inchude medical visite of 2 pon-emergent nature.

(4)131 ,“,tht"" £ i hes-than-Go-ft e dinta gl .
booth:

(6) The detalnee 71y elso hsve ehood-pl 2d-over his head dnrng: po A
questioning, The hood thopd rot restriet hreathing in any way and the desaines should be

under direst ebservation wheo hooded, .
£7) The 156 of 2B-hobr ntrrogations:
®R Totsl Sort it Ty dh {piouritemsy
(0) Swihchingtin-detaines from botrations to MREs,
ag !‘br.mnv:l; felohing. ’ -
(11) Foreedgrovning fshaving of faciad bar etes,. )
(12) Using dd*-inu&‘ind.ividmlvpbcbias {packps-fear of dogs) to fnduce xiress, B

. Caogory 1 technigues. Technigues jn this caisgary zmy be wsed only by submiitiag
2 request threngh the Direetar, 111G, for spproval by the Commeading Geneyal with
sppropsiate Jogal re¥iew 208 leformation to Coummender, USSOUTRCOM. These
techniques ere reguired for & vory pmall pereeatage of the mosl uncooparative detainces
(bess than 3%). The following techniques 2nd other aversive technigues, such as thoso ned
in 1,8, militery intercoprtion reclstance trolning o2 by othes U.S, government agensies,
gy be utillzed in & carefully coordinated mznner to belp interrogats ekceptionally resisiant
detainess. Aoy or these fechrignes that require move than light grabbing, poking, or
pushing, wiil be edministered caly by individuels tpecificrly tained in their safe
rpplicetion.

(1) The vse of seenedos.designed to-convinesthe-detatnes Dot dexl o severely
peinfulconsequences-axe-fmmdrs for him and/or by fernily. -

@) Exp mzmmmld.ww&uu.ulﬁr‘(whh appropziste wedicn) wonitoring).

(5) Bee-ol-awetiowel sné< ripping water to induce the ruisperception of suffocztion.
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JTF170-72
SUBJECT Request for Approval of Covnter-Resistanee Stea tegies

) U ot sominjrinusphysialept fuch s i . poki ihmm
w;ﬂ.hummmum;mﬂ;hﬁ bbing, poking

L7C usa
Irrectar, 12
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DEPARTHENT GF DEFENSE

JOINT TASK FORCE 470
GUANTANANO BAY, CURA
05360

S UGRIOTE AT SIA

APDAE
JIRVIOSIA
e P ORATE S FOR COTAn e, S J43E Faees 10

SUDJBCT: Ligsl firief on Proposed Commtan Reshiuicoe Bualegios

SSUR: To exsare the szenrivy of the Unlied Stawes end ftr Alfizg, meve dpgrescive
{ntersogation techrignes than the ensy presently ured, sueh kr the rmethody proposed in the 3ttached
sepommendation, Iy be required fn arder to obtain Snfsrmalion from defalpess That ase resisdng
nterrogsticy cfforts 283 £ sepected of having Hignifiernt information ersectial to patianal cecruity,
Thls legal e referencat the recormendstions ontined in the ITP-170-12 mtmmonsndam, dated 11
October 2002,

a.g}ﬁg FACTS: The fetatoees carronrly held a1 Guantesiszno Bay, Cabe (GTNO), exe aot protocted
try e Geneve Cugvedons (6C). Nenath DeD tradped o apply the Groevd
Conventions have beeepsing commanly approved methods of infecropation ruch 24 53] i
throagh e

Brecd epprozch, rewusds, 168 maldple fntesrozator apsprosch, mnd the ws of docopian
However, becttso dctatnecs Bave beon sblz to commauloate kxuong themaetver and dobsiaf each ofhier
2bout their reepective fnteg ogitivny, their Interogation resinancs yrslegies bavs begoms mare
aexiistented. Compownding 8 problem {s the {04 that Gsera It bo esteblished clear polloy for
Imerrogatian limits end operations at GTMO, £nd meny integrofton huve felt 4 tho past hut they could
not 4o aryiotng thel could be conridered “ 1al” In pecondnnee with President Bush’s 7 Februsry
2002 direative, the derainees averor Enanry Prisovery of War (EFW). They rown be treaied humeaely
and, subject to sullitary pocesaly, in sboordance with the principlas of GO,

3.&9 DYSCUSSION: The Office of the Secretery of Defense (OSD) hav not aslopied specific
guidelines reprrding Intemogetlon techuigues for detatoer opersdony af GTMO, Whils ths procedures
ourdined fn, Atmy FM 34-52 Ierelligeane Intarogation (28 Septenlber 19523, e wiiized, they axs
contrafned by, 10d corforn 10 the GC sud spplicable ducmntivnel law, sod therefare we b0l binding.
Since the detsinees e nol EFW), the Geneve Conventions Urnftations that ar@inarly would govern
caplured snemy perpopie! inferrogetions axe uot binding on US, ersoonel cnfucting detsines -
intzrogetlons 3t GTHO, Contequently, In the 2hseace of specifie bindiog puidancey £l In soorizne
with the Presjdesit's directive to trest tho detalaesy mtnely, we must ok to spplcablsdnternstiont]. .
wnd domestié Bw (58der to determine e Jegedty of te more rggressite baczrogation techidgnes "'
recommended 1 the X2 propesel. .

£ (U Iiernetions] Law; Although no interpations] body of Tsw directly 2pplite, the mare notsble
intepetional treaties and refevant lew are listed below,

By W ™
tyme 23,2064




38

P

HL225 P
Ko.875 ¢,

JIE1708JA
SUBJECT: Lagal Brief on Preposed CountenRealsianes Strategies

{1} () InNovembez of 1994, the Vnited States ratified The Conveelon Againrt Tortors end Other
Croe], Tehupsne of Degrading Theetment e Ponishment, Howevey, the United States taok a reservation
to Artlcde 36, which defined crtel, inbumane end deprading brestmnt or pinishnent, by instead defaring
1o the currenl sleadard erticalated in (he Bth Amendment to the United States Canstitation. Thaxefore, the
Ulted States s orly prohitited from committing thoso acts that would otherwise be pmh:‘hitad\mdcx the

U S YA COm B oI A AT € sl Vel 15 TS

atified the treaty with the nndersterding that the convention would xot be ulf—cxumﬁng, that ix thaeit
wold bet creats s prvate estiee of action In ULS. Courts, This convention s the principsl UN, treaty
regarding tortre ead othor enudl, inbumane, of depreding treatment,

(2 (). Tho Inteznations] Covenant on Civil sd Poliieal Rights (ICCFRy, radfied by e United
Stxes n 1992, probibits intromase Eeatment It Anice 7, end erbitary sest end defentionin Axicle 9,
The United States retHied §t oo the candition that it would ot ba reli-cxoonting, xnd it 1ock a seservation
(o Article 7 that we woa)d only be hound 10 Yhe extent that (he United Stetes Constiturion prohifla eruel

1nd unusuel ponishment

(%) (U) The American Comvention on Humar Rights forblds inbuinang trestoiet; exbitzary
xqrmmmm, u:dmpﬂm the stagr to promptly inform detainees of the ehsagas £gatast dheny 1o heview
' eanent, 10d 16 conduct ¢ tial withle  reaseoasble time., mudwdsmamm
. mvmimonlhmli’ﬂ.bmw«xmﬁcda.

(d) (U) The Rowe Sumts establiched the Intomsgions! Crimlne] Court kod crlrinalized intnmans
treatraset, vrlswfol deportatian, rod irgrisonment. Vndsed Stanct ot nn:yfxnximnufy the Rome
Staay, bt also Jetor withdrew fiom it

) {U) The Uned Nesical® Univerael Declervtivn of Humen Righty, praldblty intmimane &
dograding punithment, esbimry st éu:u:n(mn, or exile. Althoagh nterpadentl declarations 108y
provide evidence af 1 Inwy {okich is conrdered binding on el nagony cvon without

2 trezty), they eronek en!m:tzble by iberuralves,

(6) (Uy There is some Bivopean cese lew slemmting £rom the Baropean Court of Humen Rigius on
fhe izsue of Tortore, Tho Court soled on ellegationt of torture #nd ether form of inbunsoe treatmaut by
ihe Britieh In the Novthern Irelang camBlict, The British yuthopities developed practices of intarogesion
such gs rnm!nx d-cilmnu 10 stand for long hours, p.zd.ng black hoods over thelr hesds, holding the
detstnees prior lo i in x reom with ¢ontimiing Jood notie, 10d dq;dvhgﬂwmofwfwd,
and wate, The BurqmnC:m( cosednded That these acts did nef riae to G heval of ortust & defined i
the Capvention Agzins Torture, beeanss turmure was defiied 24 en spprvated form of evael dnbynan,

o Ot prading toeatment o prmishment, However, the Cour @ Find Gl thise techudgnes conitied erac),
Hilirpane, s2d deproting treatmeat. Nopetheless, end ar previcusSy meattoped, pex endy 15 s United
States bos @ pert of the Eoropeap Homan Rights Conry, bt e reviously stated, it only refified the -
Jefindtion of erved, inburman, end deproding boatrwnd consirtent with the ULS, Constistlon. See slso
Meinosie Y, Vockavi, 198 P. Sopp. 24 1322 (N.D, Gear, 2002); Cormitise 4 prined Tortwre. v, Janel,
Sepreme Court of Isael, 6 Sep 98, 7 KIRC 33; Iredend v, UK (1978), 2 EHRR 26,
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b, (U) Demestic Lews Alihough the Sstainbs Intetropetions exe.niet ccouring iz e continantal
Undied States, U5, persopne! cozducting sald futermogations arv 11l bound by 2ppHesbls Federa] Law,
sporifically, the Fghth Ammdpient of the United $1at24 Ceastitafion, 13 U5.C. § 2340, tud foe yalizary
tntesrogators, the Unifernn Code of Miitary Yustice (UCMT).

(U Tier Bighdy TWOR Ve SRy C TIOIAes B eyEcasve ball VRl
nm:bcxchmi. pes exsessive finas hopesed, nar eyuel end ursne) pm!.!bnm( infFicted, Theze s & Isck
of Pighth Amendment case ew selating bu the content of interogarions, 5 most of the Bighth
Ameodmeegt hbg:\hcm i Federe] court Invalvey citha the deal’s penalty, or 42 US.C. § 1983 actions from
fnmates boted on prison copditions. "The Eighth Amzadament zpphe: &1 10 whether o7 pof torburo o
inhymrne broatment Rat oorured nndix the federal fortare famiat

{&) (O A prisciyal case b ihe confipement comext (hat §s instroctive regarding Eighth Awendment
wxaltysia (which Iy rdleven beemnse the United States adopted (e Convearion Ageinst Torta, Crosl,
th\xmau u\dem&n;‘h‘:M E did 19 dafasing to the Eiglth Amendment of the United States

1 0 05 eonrt wexe 1 examine the jsus i
M&& ms Us 1(1992). ncmmgwmmumnwsca 1983 acfion ellsging
!hunm:mzlnmamlnﬂ'uuﬂmbw&muu,hdﬂnﬂﬂngm w:h,mdnm&cddmmphu
resoliing froos n bezting by prison guzrds while 5o was cuifed 26d shackied. T thly cave the Comt hetd
Lhutb«lmno;mmnlimmm'bm\ngumum ruch 3 mwarmse, The Court firiber roled
thar the wse of expiaive phyical force sgadnit a yd.mnr ight eomstians ot end usasual punbshment,
:m:thw;)a inmate docs net raffer sexious i

) In Hundgop, the Court rutied en W}%D\B 47505, 312 (1986}, a1 the seminal cass
that estehlishrs Whether & coustinutions) viclston has ocrurred. The Court slefed fuxt Ghe extent of thie
injury ruffcred by en nmete s oaly one of fhe factars 10 be considared, but Bat there s no §ignificans
Infary Teguirement 3o erder to setsbik s Hlghth Arpdioat vielricn, vod that the sheencs of secious
infory & Telovant to, but doop o cad, the Eijtb Aumandment inqriry, The Cout bssed s docition on
e *,. eecthed rele that the uphecersery end wenton isligtion of pain .o copditutes quie] 20d noggpal
pusishment fochidden by the Bighth Amendment.” Whitley at 319, guoring Jugrsbam v, Wiicht, 450 UA,
€51, 670 (3977). The Budson Courl then held that §n the sxccigve foree of conditiops of confiztyuant
cantexy, the Eighth Amrpsidment violuion vt delincated by the Supteme Copr in Hodson is that whea
prison afficials msliciously snd sadistieslly vae forea to canpe harm, contemporery sandards of decomdy
e alwayy violzid, Wosther or pot sipnificet infury 45 evident, The extestt of infiry suffaed by 2n
{nmate is ope fettar Ths puay riggcst whether the sz of forvs oonfid glensidly have been tiosght
Dacessary ba a pérticalar sitnetien, but the guestion of whether the ineasure biken 4nilicted wnoecessary
end wagion yals and ruffesing, utimately ume o Whether foroe wes epplied dn ayod faith-effert 10

Jatniip of res!mduc‘plm:‘ of miliciooely and sadisdcmy 1ok the yery {emphaxs added) porpose of
cawring hirt If 6, the Righth Amendrment elsim will

personod ke bound by the Consinetion, fae delsinees canfined & GTMO
Gon 1983 acden Bleging wr Whith Amovdeart visalion in UF.

3 Nasithrianding the wvptenent that
have o jurd cicdiene) aunéing o be
FPedezz) Courl.
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(c) {U) At the Distriet Comrt Jevel, the typical conditions-of-confinement claims involve a
disturbance of the inmate's physical coafort, such a sleep deprivation of lond nolae. The Bighth Clreait
roled §n Singh v, Holeonh, 1992 US. App, LEXIS 24790, that an allagabion by an inomte that bs was
constanlly deprived of sleep which resulted In emotiona) distrese, lost of meraery, Beadsches, and pocg
concentretion, did bot thow either tho extreme degrivation level, or b oBicialy’ w!plbkmnfnmxd
TG ed 16 TUlEI ¢ BOECHE CORpOrEal Of o Bighi ATALAIDT CODU0a8-Gf-COomtinament SIam,

(@ (V) I anoilie sleep dprivetion case allegiug 11 Bighth Amendnagt vinlation, the Fiphts
Croois establisbed s toteliry of the clronmetencas test, and stated that if a pusticolay condion of detention
1 reasonstly relaied €0 £ legitimato governmenta] objestive, 3 docs nol, withoo! mors, amooxt 1
pesdstiment, &o Ferpasen . Cane Girasdgey Coomty, 88 F3d 647 (6% Cit. 1986), the complaitant was
sanfined ko 2 512 by 5172 foot cell svithout & tallet or rindk, and wag forced 30 3ivep ow's ot on tho floot
nuder bright Yphs that were o2 twerty-four hows a day, His Fighth Amcndrrent clarm sus not
racees sful beoass be wer #ble 1o deep Al some paint, and becstize he was ket vnder those conditions
dusto 2 conzern for bs healih, w well uy the porceived danger tuxt he presemed. This totality of the

ciroumstances test bas also beea 3dopted by the Ninth Cireu. In Gyeen v. €SO Stracls 1995 US, App
LEXIS 14451. ngnhdduu:mL;ef bodily injory &re tnsullicient 1o fuate & clsim wader the Righth
hat tloep deprivation did not 1ise to 2 constittiond] violatdon where the prisaner falled
to preseat ev‘;dmoe that be eicher Yoot slesp o wea othermdse armed. -
© @ wmtm,uvm;Wmtmwhbw:dmmymMum erpmend
Yed p good feith legitimete governmentsl interest, nnddndr.a( 2t makicionsly and sadistically for the very
jnurpase of causing harm.

@) U) The torfure siob (18 US.CL § 2340) ds the United States’ co&sﬁ:mmdlhuuadmd
sertfied provisions of the Copveation Agatnse Torrore and Other Crus, Intmwas ox Degrading Trestmont
o Puniabroent, azd purreant U rubieetion 234085, doed rot create eny sebstantive or procedwrsl dgbia
enforeesble Ly tavw by any party ko eny civil proceeding,

) (U) The rianite provides thet “whosver 00tsids the Undied Stawes coqmmily o stteapts o copyiit
:cn\u': snell be fined onder this s or inyerisoned not axor e then 20 years, o bosh, and if death resuhs to
any person from candact probibiied by this subrectien, shall be ‘punlibed by desth ot mprisoned for ey
term of years or for e

R Tmmrchdzﬁnedu“u nu:enmﬁndbyapmonlcunguniuwhwﬂewmm_fz
{npended (e, J:h.r.dxdeed)winthclwvuepbyiicﬂmnmdpmwm!fmg(dkﬁﬂmnpﬂnw
ruffering fucident to Jwiul ssncliong) upon mo&wpmmhlhiuhkwxbdywphyzhlmwl' Toe

statite defines “revere mentel psin or saffezing” ey “the prolox o
(cmph.:ls rddxd) [mm e hﬂmlnul hﬂitﬁm o tmwmw inm mon of smm ph}ﬁu‘ pais or
ring; of b of mind

ahezing substaocey o other [uocaduc: c&!mhbd to du:uplmraundlytba senseyof the perdonality; or
the threat of Jmrnent deatly or the threat thet snother pesion will imminenily be rebjectad to desth,
severe physical pain of sffecdey, or the adwixiarstion or epplicidon of de»lehu atbstances & ethar
pocedacs caledlated to dionpt profonndly the sensts of personelity,”

haacs il \{:I !C(f‘“
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() (U) Casclew in the context of the federal torthue statota and interrogations 1t elso lacking, sm
smafority of tho case Law involing tortare relates to either the illogality of bratal taetics wdbythopu\ha
10 obtaln confessions (in wehich the Count simply states that these confesione will be deened as
avelintagy for the porposes of sdmixeibllity 2nd due procens, bup does not actually address terttwe o the
Righth Amendreent), 62 (o Aliep Torts Clalm A4, fn whicb fedzra) eonrts have defined that cortain nses

e foroe (v kS, Yoty A PR O ¥ 5 SOlL O GOl o S CRReE AT § FUSTS

officiz], Soe Driz Y, Crewrao, 886 FSupp. !67. (D Masz, 1963)) canstifvted torwre. However, no case
{aw on point withty the context of 18 USC

{3) (U) PFiselly, US. mlilery peracune] ere ubjest (o e Unlform Code ol’l\ﬂﬂuy!uh:e., 'Ihe
pusitive exples tha! conld peasatizlly be Vislated depanding on the clreumstaoers end restlts of an
Inteyogution sve: Ardcle 93 (cruehty wnd maleatmen), Article 118 {mrréer), Article 119
{maxitlragbies), Asticle 124 (meiming), Ardcle 128 (ssull), Article J34 (commmnicating a toeat, and
negligent horalcide), 2nd the Inchoale offeter of 2irmpt (Article 80), conspiracy (Articls 23), scoessary
fier the fact (Article 78), eod salichetinn {Articls £2). Article 128 in the m.v:lz most Tady o bs violated
beesuse s tirple asseull canbe by &0 nalswtal of viclznee which creates in
the mind of mothes & bl ion of recaving & iste bodily barm, and 2 speciBe intent
10 scteslly infiit bodily harmis nof required.

4.&‘5&}.\)&&1—%: Tbe compter-sesistinee technigues proposed in the TTR- 7012 memrcagdum ere
Jawhal becapse they do nok Vidae the Bighth Amendmest to the United Butes Constintion or the federnl
tortare stante 2 explatoed briow, An foterzstianal Iy agelysis Is bot toquired for the comreat proposs!
bacause the Geneva Corventions do nok epply o thase dewsinnss since they aronot EPW

I¢ Based on the Supeme Count famework miilized to aasess whd}.\qlpnuu cffich) bas
Vinlsied the Bigith Ameandment, so lang ss the fores used conld plansdhly have been thought necessary in
+ paricular sitasiion to 2chieve a kegiimate povernromatsl objrctive, amia was zpplied in s good falth
ffect exd not malicienaly ar xzdictically for the Vezy prrposs of cansing hugm, the propoed teckrdques
exe Tikely fo pass constitodona xoater, The federal tormre stetate will nex be vielated 3o Jong az siy of
the projored vustegies are hof spesifically Intended fo eansc severe plysisal pein o paffering or
profonged mexta] bum, Assuming Giat sovers physical pen ds nek infiicied, absent any cvideoce that any
of these stratrgies will In fac couse prolonged and Jomg lusting mettel banm, the proposed methods will
not vinlas the siatuls,

)v&m Regarding the Usform Code af MHiary Justise (e propoeal 1o grab, peke In the chest,
push phily, 20 pliee 2 Wet towe) or hood evir the éotzinec”s heed would conatimte & pes 56 violfion oF
Article 128 (Asszult). Thressening # detainee with death may Llvo constitte s ioktion of Artlele 125, &
lso Ayiicle 34 (communiseting e fiyeaf), Jiweuld be advicable to bave peemission o Jommurity I
&d¥smaze from the conventag #0thosity, far mllitary memben uilining theze ethiods.

©) Specifically, witk sezard to Calegory I techdques, the wse of mild end foar related
sppxoarb:; suchze yelling ot ths datineo 1s ot il0egs] bacavse in order to comnmpieste » threat, there. .
st £l¢o exist &n infest 1o infare. Yelling #t the deteines i ezl so fang 28 the yelling is pot dop with
e Sntent 10 cavse severe physical damege o prof anged mepuel harm, Techniques of deception such 26
multiple interrogatat tockniques, snd deception re garding interrogaior fdentity erc all permiseible methods
of ipteryogetion, &ince there it wo fopet xequirement to bo truibhal suhile condacting sn intarogation,

SREEETANOTO;
5
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O] (sg; With regard to Caaegory I methods, e Wiz of piress positions such ks the proposed
stending for four honrs, the vze of lroletion for up to (hizty days, 264 inteavogating the detsinee In 20
spvironmest other than (s stapderd tenopmtion booth ere 21l Jepally pormitsible so lang as no sovae
‘physical pals i infilcced 206 prolonged meptal harss iotonded, and becauso thero §8 u Jegithme
goveamera) shiestive tn obiainiss the Infarpution peoessary that e Bigh vahie detainess on which

s et e PO, To7 T FToleciish of T8 Ratomal Technty of B Umied Saidy,

ity cifizew, and allics, Porthermare, these mathods would pot bo utilized fof the *very maficdons and
sadfistic prrposc of cauring harm ™ aod sbsent mesfial evidence 0 the poutrary, there i no evideocs that
prolonged mepts] herm would reralt from the wse of Siest dratepies. The use of falsified docuuncnts bt
Iogally peruissib}s beesusc fntzrropators mty use deccption to schizve ther purpose,

{) The deprivzsiop of ight and auditery stinmli, the placement of & hiood over the
detatned’s head during maneportativn £nd goestianing, x4 thess of 20 hory interrogations wre olf Jepally
pandseble so Jong 29 there 3 e important povemmental chjective, xod ¥ it net depe Yot e przpose of
cauring harm or weith the ixtent 10 caese prelenged menisd sutfering, There is no logal requirement tbat
delainces Tt receive four bowrs of deep par eight, bart i 3 .8, Courtever hind foxule em Wiy precedare,
i arder 10 pass Fightt Amendreal weratiny, sod a5 & ceationsry zecasure, fhey thouldreccivo yome
smount of sleep v0 1o acvers physical o menlal harn will serult, Recooval of corzdod ey £
peabisble becmse there i 1o Jegal yoqulrement to provide comfart e, Tho Yequicarormt s 1o provide
adeguste food, werer, 1helier, 234 rosdizal care. The disue of removing Foblished rlgiousiems o
materialy woeld be relevest i there wese Unized Staxes cltlzena widh # Flrst Apendncor sight, Such is
pot the cxse with thy detathees, Forned grooming rad prmoval of clotbiug #¢ net Megal, s0Jong &3 itds
ot done to panish o cause harmy, as thare i & lepitoue pv 1 objrclive to sbtain huf 3
aintzin hoaldh sterdards in the caxmp and proeit bodd th defainces end the guards, Thepe i po Hllepality
1n removing hot yocels becemae there Js no specific requircaxast 10 provide hex meels, coly sdequite food,
The ms¢ of the detzinec’s phobias is equally permisslble.

. (D.m’) Wit respest 1o the Calegory JIT agvenced uamiorreistanes stratepicy, thense of
sceonrios deaignod to convince e detaines that death o poverely paiuful consequences ars immiizent i
ot illegal far the same sfcremcntioned remsoes that there b & compelling povernmernal interest aud 3t i
pot dont ipterGontlly W canse prolonged harm However, saution shoold be urflized with thiy techuiqua
becomse the toreire FtEinte specifically reeations meking desth threats a1 en exaxnple of fnfliting ezl
puin £nd vuffering. Bapeeure to cold westher or water it peamitsiblo with epproptisio madics)

fon of -

manitoring. The use of & wet owel 5 inducs the yrilsy wild 2lio be parmbssibl

2
1f ot Gune with the pecific foten to crmas prolanged men(a! barth, £nd sbsent madicel eidees that i
would. Caution shonld be exerciyed with this mathod, 1 fored o eotrrts have elready advieed sbour the
cte) yoentad hazm (ot chi moothed mmey canse. The use of physical conthet with the delzinoe, such es
pushing end pa¥dng will techedeslly constitoe en sasaalt uoder Article 128, UCMI,




43

T s

| SRCREMNOFORN

JYTF170.STA
FURJECT: Legal Brief ot Proposed ComnletReslslance Strategies

RECOMMENDATION; I recoraend that the proposed weihods of mmogabm be
pmnd, xid matdumpmsmWy trained in the wso of the xpproved matheds of
mlmagmfm. Suva nml.nwnquw exsmination of wl fets under » toaalify of ciycomstences test, 1
that 1] propored 3 ons ovolving et gory T and IIT methods st undergs
kp}, xmdux). bdnmu! Fcienee, a0d imtmgmccmuwm (o {hel commenceninnt,

6. POC: Ckpmin Michael Bordere, X3536,

DIANE . BEAVER
LIC, USA
Sufl Jodge Advosate
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SURJECT: Counter-Resistance Techniques (U)

(S) My December 2, 2002, zpproval of the use of 2!l Cuiegory Il
wechniques and one Category 111 technique dunng interyogations at
Guanisnamo is hereby rescinded. Should you determine that particula
techniques in either of these categories are warranted in an individual case,
you should forward that request to me. Such a request should include a
iharough justification for the employment of those lechniques and a delailed
plan for the use of such techniques.

(U In all interrogations, you should continue the humane treatmeit of

jewinces, regardless of the type of interTogation techinique employed.

(U) Atached is a memo ta the General Counsel sctting in motion a
ctudy to be completed within 15 days. After my review, I vill provide

{urther guidance.
s

Secretary Rumsfeld

, bS50
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Shere keppzs,

Statement

by
Douglas . Feith
Under Secretary of Defense for Policy
before the
House Permanent Select Commitiee on Intelligence
on
The Need for Interrogation in the Global War on Terrorism

JULY 14, 2004

Mr. Chairman, Ms. Harman, members of the Committee:

(U) 1appreciate the opportunity to discuss with you the development of the
Administration’s thinking and policies regarding detention and interrogation
in the war on terrorism.

9/11 and the stakes for the US in the war on terrorism (U)

(U) When the 9/11 attack occurred, the first thoughts of Defense Department
policy makers were directed at preventing the next major terrorist attack
against the United States. Civil aviation over the United States was shut
down. After the anthrax attacks that occwred in the weeks following 9/11,

delivery of packages and mail was curtailed. Other defensive measures were
adopted.

(U) Tt became clear that the United States is vulnerable to additional terrorist
attacks and that defensive measures can severely disrupt our lives and
Tequire us 1o relinquish important freedoms, With this in mind, President
Bush determined that the purpose of the war on terrorism was not simply to
defend against terrorist attacks and attack terrorist organizations, but to
preserve the nature of our society — to preserve our liberties.

Classified by: Multiple Sources
Declassify on: X1
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A strategy of activity, offense and initiative )

(U) Aiming to defeat terrorism as a threat to our freedom — to our way of
life as.a free and open society — means that we cannot rely solely or even
primarily on a defensive strategy. If we tried to do so, we would have to
clamp down drastically across America, intruding grossly on the privacy
rights and other civil liberties of Americans. As terrorist attacks occurred,
US officials would continually be under pressure to move toward police
state tactics — to sacrifice our freedom and change our way of life.

(U) The alternative to that bad option is a strategy not of waiting reactively
to defeat terrorists on American soil, but striking them abroad where they
do so much of their recruiting, training, equipping and planning. Given
that our aim is to preserve our society’s liberties, we have no alternative to
a strategy of offense — of taking the initiative.

(U) In other words, we concluded that, in dealing with the terrorists, we
had either to change the way we live, or change the way they live.

(U) The key to making this strategy successful is timely, authoritative
ntelligence.

The importance of intelligence in the war on terrorism (U)

(U) The 9/11 attack showed that relatively small numbers of people can
cause large-scale harm to an open, advanced society such as ours. This
means that the United States needs fine-grain intelligence to fight our
terrorist enermies. In the Cold War, we could look down from satellites for
indications that Soviet tank divisions might be readying to maneuver.
Terrorist operations, in contrast, do not easily lend themselves to detection
through technical means. To prevent or defeat such operations, HUMINT —
human intelligence — is especially important.

(U) In the current war, the United States needs information on the enemies’

Classified by: Multiple Sources
Declassify on: X1




¢ plans for attacks,

¢ leadership and organization,

o facilities,

e financing,

e training,

e weapons and

e recruitment and indoctrination.

Detainees from Afghanistan (U)

(U) As US forces began military operations in Afghanistan in October 2001,
we understood that fighters we would capture on the battlefield there could
be an important source of such information. The means to prevent the next
9/11-type attack — to save thousands of American lives — might be
information in the head of one such detainee. So we needed to create proper
ways to identify detainees of intelligence interest to us and to interrogate
them effectively.

(U) The US took custody of its first detainees in Afghanistan in December
2001.

(U) There were a number of basic questions about detainees that required
decisions from the US Government:

o The legal status of the various types of detainees?

« ‘Where to hold them?

« The role of the International Committee of the Red Cross (ICRC)?

How to deal with the respective home countries of the detainees?

s Whether, when and under what conditions to transfer detainees to
their home countries?

+ How to decide when they should be prosecuted? Or released?

l

Classified by: Multiple Sources Ly
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Status of Taliban and al Qaeda detainees (U)

(U) The question of how the laws of war apply to the war on terrorism is not
simple. The main body of the law of war is the 1949 Geneva Conventions,
which apply to conflicts between states that are parties to the Conventions.

(U) Tt is standard for the U.S. military to give Geneva Convention
protections to detainees. Indeed, in Operation Enduring Freedom, General
Myers communicated to General Franks the Secretary’s guidance to treat
detainees humanely and consistent with the Geneva Convention protections
for prisoners of war, with the further explicit guidance that this treatment

policy does not confer any legal status or rights, See CJCS message 211658Z
NOV 01.

(Uy The Geneva Conventions provide structure for US military doctrine - in
particular, in the Army Field Manual, FM 34-52, on Intelligence
Interrogation.

(U) But the war on terrorism is not a standard war. Al Qaeda is a terrorist
network and not a state, let alone a party to the Geneva Conventions.
Moreover, the Taliban government of Afghanistan, which harbored al
Qaeda, used Afghan military forces that did not function as a regular army
and did not comply with the laws of war.

(U) The ultimate resolution on whether and how the Geneva Conventions
apply to the Afghanistan conflict involved some challenging legal and policy
issues. Meanwhile, however, as noted above, Secretary Rumsfeld had
directed General Franks to maintain a high level of treatment for detainees.

(Uy Secretary Rumnsfeld asked his teamn how best 1o think through the
applicability of the Jaws of war to the war on terrorism. The Chairman of
the Joint Chiefs of Staff, General Richard Myers, and I worked closely
together in developing advice for the secretary.

Classified by: Multiple Sources
Declassify on: X1
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(U) General Myers told me that he believed in the Geneva Conventions’
importance. He became intense, indeed passionate, as he described the
Geneva Conventions as ingrained in U.S. military culture. He said that an
American soldier’s self-image is bound up with the Conventions. As we
want our troops, if captured, treated according to the Conventions, we have
to encourage respect for the lJaw by our own example.

(U) 1shared those views. General Myers and I together briefed the Secretary
on the subject. I drafted and cleared with General Myers a February 3, 2002
point paper for Secretary Rumsfeld. The paper addressed the question of

- whether the Geneva Conventions applied as a matter of law — or should be
applied as a matter of policy — to the coalition’s conflict with the Taliban.
(There was already broad agreement within the U.S. Government that the
Conventions did not govern our worldwide conflict with al Qaeda, given that
al Qaeda is not a state-party.)

(U) Secretary Rumsfeld understood, of course, that the United Statesisa
party to the Geneva Conventions and so the Conventions are part of U.S.
Jaw. The point paper that General Myers and I developed, which 1 drafted,
siressed the Defense Department’s interest in the Geneva Conventions as “a
good treaty” that serves US national interests and, in particular, the interests
of the U.S. armed forces. The following are quotations from that February
2002 point paper:

e ...[Tjhe Convention is a sensible document that requires its
parties to treat prisoners of war the way we want our
captured military personnel treated.

o US armed forces are trained to treat captured enemy forces
according to the Convention.

« This training is an essential element of US military culture.
It is morally important, crucial to U.S. morale.
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It is also practically important, for it makes U.S. forces the
gold standard in the world, facilitating our winning
cooperation from other countries.

US forces are more likely to benefit from the convention’s protections
if the Convention’s commands are applied universally.

Highly dangerous if countries make application of
Convention hinge on subjective or moral judgments as to the
quality or decency of the enemy's government. (That's why
it is dangerous to say that US is not legally réquired to apply
the Convention to the Taliban as the illegitimate government
of a "failed state.")

A "pro-Convention" position reinforces [the US Government's] key
themes in the war on terrorism.

Classified by: Multiple Sources
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The essence of the Convention is the distinction between
soldiers and civilians (i.e., between combatants and non-
combatants).

Terrorists are reprehensible precisely because they negate
that distinction by purposefully targeting civilians.

The Convention aims to protect civilians by requiring
soldiers to wear uniforms and otherwise distinguish
themselves from civilians.

The Convention creates an incentive system for good
behavior. The key incentive is that soldiers who play by the

rules get POW [i.e., prisoner of war] status if they are
captured.

The US can apply the Convention to the Taliban (and al-
Qaeda) detainees as a matter of policy without having to
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give them POW status because none of the detainees
remaining in US hands played by the rules.

Th sum, US public position on this issue should stress:
e Humane treatment for all detainees.

« US is applying the Convention. All detainees are getting the
treatment they are (or would be) entitled to under the
Convention.

« US supports the Convention and promotes universal respect
for it.

» The Convention does not squarely address circumnstances
that we are confronting in this new global war against
terrorism, but while we work through the legal questions, we
are upholding the principle of universal applicability of the
Convention.

(U) So, the Defense Department’s top leadership (1) supported the Geneva
Conventions, (2) believed that they applied as a matter of Jaw to the conflict
with the Taliban, (3) believed that Taliban detainees should not be accorded
POW privileges for they failed to comply with the Conventions’ conditions
for such privileges and (4) had determined that all detainees would get
humane treatment.

The President’s determination on humane treatment of detainees (U)

(U) On February 7, 2002, the President issued his Memorandum on
Humane Treatment of Al Qaeda and Taliban Detainees. That memorandum
concluded that “none of the provisions of Geneva apply to our conflict with
Al Qaeda in Afghanistan or elsewhere throughout the world because, among
other reasons, Al Qaeda is not a High Contracting Party o Geneva.”
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(U) The President determined that “the provisions of Geneva will apply to
our present conflict with the Taliban.”

(U) Finally, the President determined that “the Taliban detainees are
unlawful combatants and, therefore, do not qualify as prisoners of war under
Article 4 of Geneva,” noting that, “because Geneva does not apply to our

conflict with Al Qaeda, Al Qaeda detainees also do not qualify as prisoners
of war.”

(U) The President further stated, as follows:

Our values as a Nation, values that we share with many nations in the
world, call us to treat detainees humanely, including those who are not
entitled to such treatment. Our Nation has been and will continue to
be a strong supporter of Geneva and its principles. As a matter of
policy, the United States Armed Forces shall continue to treat
detainees humanely and, to the extent appropriate and consistent with
military necessity, in a manner consistent with the principles of
Geneva.

1 hereby reaffirm the order previously issued by the Secretary of
Defense to the United States Armed Forces requiring that the detainees
be treated humanely and to the extent appropriate and consistent with
military necessity, in a manner consistent with the principles of
Geneva.

(U) The President thus expressed strong support for the Geneva
Conventions.

(U) Stories that have circulated in the press and elsewhere in recent months
to the effect that the top Defense Department officials created a bad
atmosphere by expressing disrespect for the Conventions are not true. The
record shows them to be false. The Defense Department’s top officials
upheld the Conventions within confidential government councils as they did
in their public pronouncements. The atmosphere in the Department, as

SRR 8
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affected by the views of the leadership, was distinctly “pro” Geneva
Conventions.

A Personal Matter (U)

(U) A few press stories have asserted that I personally harbor a hostile
attitude toward the Geneva Conventions. They have cited as evidence the
title of an article that I published in The National Interest in 1985: “Law in
the Service of Terror.” 1 would like to take this opportunity to explode this
bizarre inversion of my views,

(U) The phrase “law in the service of terror” referred not to the Geneva
Conventions, but to a proposed set of amendments to those Conventions.
The proposed amendments are known as Protocol 1 to the Geneva
Conventions. 1 criticized Protocol 1 because it weakens the protections that
the Geneva Conventions provide to non-combatants.

(U) In my work on Protocol I in the mid-1980s, 1 praised the Geneva
Conventions as part of a body of law that is “the pride of Western
civilization” and observed that no nation has a greater interest in seeing the
Conventions honored than does the United States. In other words, my article
“Law in the Service of Terror” shows that 1 have for twenty years defended
the Geneva Conventions, not opposed them.

(Uy In the mid-1980s, I served as Deputy Assistant Secretary of Defense for
Negotiations Policy in the Reagan administration. One of my
responsibilities was the issue of whether the USG should ratify Protocol I,
which had been negotiated in the mid-1970s.

(U) Protocol I embodied a number of radical features. It began by
expanding the term “international armed conflicts” to include so-called
nasonal liberation wars, which it defined as: “Peoples ... fighting against
colonial domination and alien occupation and against racist regimes.”
Protocol T aims to increase protections for fighters in designated national
liberation movements, with the designation being made by regional political
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organizations — e.g., the Arab League and the Organization of African Unity.
The effect of this is to politicize the laws of war — to make their applicability
hinge on subjective, political terminology. This does not conduce to the
universal application of the Conventions according to their terms.

(U) The Geneva Conventions say that militia fighters, if they want to get
POW privileges upon capture, must wear uniforrns, carry their arms openly
and comply with the laws of war. The purpose of those conditions is to
protect non-combatants. But Protocol 1 would eliminate those conditions for
national liberation movements, some of whom are terrorist organizations.
That is, Protocol I would reduce protections for non-combatants in order to
increase them for favored irregulars (some of whom are terrorists).

(U) The beauty of the Geneva Conventions is that they accord solicitude first
and foremost to non-combatants, then to fighters who obey the laws of war.
The lowest level of solicitude is for fighters who do not obey the laws of

war. Regarding the conditions for POW status, Protocol I turned the order
of precedence on its head.

(U) These were among the principal reasons that in 1986 the Joint Chiefs,
Secretary of Defense Caspar Weinberger, Secretary of State George Shultz
and Attorney General Ed Meese all recommended against ratification of
Protocol L

(U) President Reagan agreed and formally notified the Senate that USG had
decided not to ratify Protocol 1. He stressed that it would politicize the law
of war and hurt interests of non-combatants by making it easier for terrorist
groups to get POW status.

(U) At the time, both New York Times and Washington Post editorialized in
favor of Reagan’s decision. In “Hijacking the Geneva Conventions,” The
Washingion Post (February 18, 1987) applauded the Reagan
adminisiration’s action and agreed that Protocol I would harm “the
traditional purpose of humanitarian law, which is to offer protection to
noncombatants by isolating them from the perils of combat operations.”
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(U) The Post further noted that Protocol I would have “granted status as
combatants (and, when captured, as prisoners of war) to irregular fighters
who do not wear uniforms and who otherwise fail to distinguish themselves
from combatants—in brief, to those whom the world knows as terrorists.”

(U) The editorial concluded that the Reagan administration, “which has
often and rightly been criticized for undercutting treaties negotiated by
earlier administrations,” was right to oppose Protocol I for what the Post
termed the “right reason™: “We must not, and need not, give recognition and
protection to terrorist groups as a price for progress in humanitarian law.”

(U) The New York Times, in'a February 17, 1987 editorial, stated that
President Reagan faced “no tougher decision” than whether to seek
ratification of Protocol I: “If he said yes, that would improve protection for
prisoners of war and civilians in wartime, but at the price of new legal
protection for guerrillas and possible terrorists. He decided to say no, a
judgment that deserves support.” The Times noted that the Protocol could
have provided grounds “for giving terrorists the legal status of POWs.”

(U) To this day, US remains a party to the Geneva Conventions, but not to
Protocol 1.

(U) The journalists and others who have asserted that my article “Law in the
Service of Terror” shows disdain for the Geneva Conventions appear to have
jumped to a perfectly backwards conclusion from the title. I would
encourage them to make the effort to read the article itself.

Guantanamo (U)

(U) Consistent with the critical need for interrogation in the war on
terrorism, DoD took action to ensure that enemy combatants captured in
Afghanistan would be effectively interrogated and properly detained.
Facilities were built at Guantanamo to ajlow for detention and interrogation
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of detainees in the war on terrorism consistent with the President’s
determination regarding humane treatment.

(Uy CENTCOM began sending detainees in substantial numbers to
Guantanamo in January 2002. Secretary Rumsfeld said that he did not want
to overbuild there. He did not want to hold people there who should be
released and he wanted to get in place screening procedures to restrict the
flow of detainees to Guantanamo to ensure that only detainees who belonged
at such a facility were sent there.

(L{WM)’ office helped draft the screening procedures approved by the
Secretary on January 6, 2002. i

(U) On February 5, 2002, Secretary Rumsfeld approved a policy on foreign
governnient access to detainces at Guantanamo. Foreign government access
is allowed only for law enforcement or intelligence collection purposes.
Permitting foreign government access for these purposes has benefited US
interests, because foreign government representatives have provided us law
enforcemnent and intelligence data on their nationals and the fruits of their
interviews have been made available to us. The same policy allows the
ICRC to visit GTMO, though it otherwise does not allow visits by foreign
non-government officials

(U) The Secretary approved guidance on February 23, 2002 for Us
Government official fact-finding and informational visits to observe detainee
operations at Guantanamo Bay Naval Station. That guidance ensured that
such visits can be done in ways that are compatible with base operations and
security. It established procedures for review and approval of visit requests,
and placed regulated the size, frequency, duration, and activities of the visits,
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K\)\\fsg\ On April 4, 2002, my office circulated policy guidance approved by the
Secretary on transferring detainees from U.S. control to the control of other
countries.

The policy sets guidelines for determining
whether U.S. control of a detainee remains necessary for U.S. intelligence or
law enforcement purposes or to protect U.S. security interests. It also
provides that detainees will not be transferred to foreign governments

without assurances of humane treatment. _

Release and transfer policy ()

(U) Detainees are held at GTMO if they are (1) deemed to have intelligence

value or (2) considered potentially of interest for criminal prosecution or (3)
assessed to be a serious threat.

(U) 1f none of the conditions any longer apply, they are released.
(m S)- I the first two are not applicable and the threat is moderate and can be

mitigated through action by the home country, we try to work out a ransfer
agreement. Some have been made; others are being negotiated.

(U) Annual review procedures have now been put in place, run by the
Secretary of the Navy, to ensure that all detainees at Guantanamo will have
their cases looked at periodically and those who are eligible get properly
released or transferred.
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Iraq (U)

(U) It was understood from the outset that the Geneva Conventions would
apply to the conflict in Irag. The Execute Order for the Iraq war plans so
directed. No special policies were promulgated from ‘Washington on
interrogations in Irag, because the subject was covered by established U.S.

military doctrine and practice, given the applicability of the Geneva
Conventions.

(U) Interrogation policy in Iraq was made by the military commanders
within the overall policy of applying the Geneva Conventions to the conflict.

(U) My office did work on various policy issues concerning detainees in
Traq. These issues included, for example, a number of questions regarding
the “blacklist” of high value detainees:

e We helped the Secretary prepare guidance for the Central Command to
undertake planning to identify, apprehend and hold blacklisted persons.

» We worked with other USG agencies on such questions as which high
value detainees would be on the so-called blacklist, where they would
rank (i.e., among the top 55 or at a lesser priority), and who would have
release authority for those detainees.

e My office also worked with other USG agencies on the question of who
should prosecute members of the former Iragi regime. After considering
various options (including prosecution by the United States, the coalition,
an international body, or others), we concluded that the Iraqis should
have the option to prosecute the key figures in the former regime.

« My office worked also on the related matter of transferring legal (though
not yet physical) custody to the Iraqi government of those high value
detainees whose files are sufficiently developed to permit an Iraqi
authority to issue an Iraqi arrest warrant. Pursuant to such an
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arrangement, Saddam Hussein was recently transferred to Iraqilegal
custody, along with nearly a dozen other top former regime officials.

Other key issues (U)

(U) On the issues of (1) General Hill’s proposal on counter-resistance
interrogation techniques, (2) interrogation practice in Afghanistan and (3)

interragation practice in Irag, Under Secretary Cambone’s testimony reviews
the relevant history.

Conclusion (U)

(U) The war that the United States awoke to on 9/11 has imposed a number
of difficult challenges and burdens on us as a nation. The detention and
interrogation of people caught on battlefields of the war on terrorjsm are
among the most difficult, but also among the most necessary to handle.

(U) The Guantanamo project was unique. The work there was continually
blazing new trails. Over time, detainee operations at Guantanamo achieved
a high degree of professionalism. They have produced valuable intelligence,
which Under Secretary Cambone will summarize in his testimony.

(U) In Afghanistan and Iraq, especially at the notorious Abu Ghraib prison,
problems and abuses have occurred that are the subject of investigations now
underway throughout the Defense Department. The Abu Ghraib abuses
have damaged the United States. The Department is determined to ensure
personal accountability and to take the steps needed to reduce to a minimum
the chances that such abuses will occur again.

(U) Before the investigations are completed, we cannot say defmitively
what. accounted for the various detainee abuses. We can be confident,
however, that we know that the Jegal, policy and moral guidance that the
President and the leadership of the Defense Department were giving to the
field were proper. That guidance was to respect the law, including the
Geneva Conventions, and to treat all detainees humanely.
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(U) One hopes that we will emerge from this terrible scandal with a
heightened appreciation at home and abroad of the U.S. interest in upholding
the Geneva Conventions and with U.S. armed forces better trained and
organized to perform crucial tasks like interrogation skillfully and properly.
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T:202.346.4000
F:202.346.4444

June 16, 2008

VIA FAX AND U.S. MAIL

The Honorable John Conyers, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives

2138 Rayburn House Office Building
‘Washington, DC 20515-6216

Re: Douglas J. Feith

Dear Chairman Conyers:

T write to acknowledge receipt by me this morning of your June 13, 2008 letter addressed
to my client, Douglas J. Feith. The letter formally invites Mr. Feith to participate in a June 18,
2008 hearing on “Administration Lawyers and Administration Interrogation Rules” before the
House Judiciary Committee’s Subcommittee on the Constitution, Civil Rights and Civil
Liberties. This formal mvitation coines, of course, on the heels of several conversations with
members of your staff following their informal request for Mr. Feith’s testimony and, I presume,
includes the assurances given during those conversations.

Much of what has been said and written in the public debate about the interrogation of
detainees has been passionate and vitriolic — much has been in the form of ad hominem attacks.
Consequently, there has been little factual, serious public review of these difficult questions. It is
for these reasons that we were especially glad to learn from your staff that you intend the
Subcommittee’s hearings to be conducted in a manner that elevates substance over sound bites;
that treats the witnesses with dignity and respect; and that approaches all viewpoints with an
open mind.

It is my pleasure to accept your invitation on Mr. Feith’s behalf. He looks forward to the
opportunity to contribute to the Subcommittee’s understanding of the issues and to correct gross
distortions of his views and of his role in the relevant events. In an effort to prepare, we have
asked the Department of Defense to collect relevant documents and have begun reviewing them,
‘We have not had time to complete the review of the documents, but your staff has told us that
holding fast to the June 18, 2008 hearing date is more important to the Subcommittee than
Mr. Feith’s finishing his review of the documents. Recognizing that this may limit the
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June 16, 2008
Page 2

usefulness and completeness of his testimony, Mr. Feith will nonetheless do his best to answer
the Subcommiittee’s questions.

Your letter asks for electronic and hard copies of Mr. Feith’s written statement by
June 13, 2008. I assume that this was a typographical error and that the letter intended for
statements to be submitted by today, June 16, 2008. Regrettably, owing to other obligations,
M. Feith will not be able submit a written statement today. He hopes to be able to submit one
prior to his appearance, however.

If you have any questions, please do not hesitate to contact me at (202) 346-4236.

Sincerely,

ohn Moustakas

LIBW/1680576.1
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GOODWINIPROCTER John Moustakas Goodwin Procter LLp
202.346.4236 Counselors at Law
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June 18, 2008

VIA FAX AND U.S. MAIL

The Honorable John Conyers, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives

2138 Rayburn House Office Building
Washington, DC 20515-6216

Re: Douglas J. Feith
Dear Chairman Conyers:

1 regret to inform you that I have had to advise my client, Douglas J. Feith, not to
participate in this afternoon’s hearing on Administration Lawyers and Administration
Interrogation Rules before the Subcommittee on the Constitution, Civil Rights and Civil
Liberties. He is, however, willing to reschedule his appearance for a mutually convenient future
date.

As my June 16 letter stated, Mr. Feith’s acceptance of your recent invitation to testify
today confirmed an agreement with Committee staff made many weeks ago. Your staff assured
us that the hearing would be a substantive, respectful public discussion about the interrogation of
detainees in an atmosphere free from the vitriol and ad hominem attacks that have regrettably
dominated the debate to date. Despite a request weeks ago, it was not until late yesterday
afternoon — and only after again repeating my request — that I was informed that Lawrence
Wilkerson had been asked to join the roster of witnesses for this afternoon’s hearing.

Having spent several hours yesterday evening reviewing Mr. Wilkerson’s public
statements in recent years, especially about detainees issues, and his reckless, bigoted and
defamatory remarks about my client in particular, I have concluded that today’s hearing cannot
have the character we expected when M. Feith agreed to participate. For that reason, I have
recommended that he reschedule his appearance.

What I object to is not that Mr. Wilkerson disagrees with Mr. Feith about the issues; in
discussions of issues of public importance, disagreements are inevitable and welcome. But what
should neither be expected nor tolerated are the kinds of personal, vicious, groundless attacks
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that Mr. Wilkerson has repeatedly directed against my client. Mr. Wilkerson has made a point of
setting himself up as a personal antagonist of Mr. Feith.

Among other things, Mr. Wilkerson has accused my client of disloyalty to the United
States. Specifically, in an April 2006 interview in American Prospect, he accused Mr. Feith of
being a “card-carrying member([] of the Likud party” whose allegiance is to Israel rather than to
the United States. Wilkerson said of Mr. Feith in 2005: “Seldom have I met 2 dumber man.”
though Mr. Feith believes he not only has never met Mr. Wilkerson, but has never even been in
the same room with him. Mr. Wilkerson has accused Mr. Feith of producing a “labyrinth of
lies,” as he has called Mr. Feith’s meticulously documented recent book, War and Decision, ina
debate sponsored by the New America Foundation. And Mr. Wilkerson has been actively
promoting the notion that United States Government officials who did not share his views about
the conduct of the global war on terror should be prosecuted as war criminals in foreign or
international tribunals.

To be sure, the Subcommittee is free to give a microphone to whomever it chooses. But
my client volunteered to meet with the Subcommittee for a proper, substantive discussion. That
will not happen if he is appearing with the likes of Lawrence Wilkerson.

As I have said, Mr. Feith is at the ready to reschedule his appearance at a mutually
agreeable time. For planning purposes, please note that he is unavailable on Thursday, June 26.
In addition, I will be on vacation with my family from July 18 to 28, 2008. Feel free to have
your staff contact me at their earliest convenience to select a new date.

Sincerely,

John Moustakas



65

Mr. NADLER. Our next witness will be Professor Pearlstein, who
is recognized for 5 minutes.

TESTIMONY OF DEBORAH N. PEARLSTEIN, ASSOCIATE RE-
SEARCH SCHOLAR, LAW AND PUBLIC AFFAIRS PROGRAM,
WOODROW WILSON SCHOOL FOR PUBLIC AND INTER-
NATIONAL AFFAIRS, PRINCETON UNIVERSITY

Ms. PEARLSTEIN. Thank you, Mr. Chairman, Ranking Minority
Member Franks, Members of the Committee. Thank you very much
for the opportunity to testify before you today.

My testimony today is about the consequences of the Administra-
tion’s legal policy, and it is informed by my work both as a scholar
of U.S. constitutional and national security law and as a human
rights lawyer. In the course of my work I have been privileged to
meet an array of senior retired military leaders, JAG officers, civil-
ian intelligence, and defense department officials who spent their
careers devoted to pursuing national security interests, and who
have been overwhelmingly deeply troubled by the Administration’s
approach to human intelligence collection and detainee treatment.

I have also met with Iraqi and Afghan nationals who have been
victims of gross abuse in U.S. detention facilities, and have re-
viewed hundreds of pages of government documents detailing our
treatment of the many thousands of detainees who have passed
through U.S. custody since 2002.

Based on this work, it has become clear to me that the U.S.
record of detainee treatment has fallen far short of what our laws
require and what our security interests demand.

Well beyond the few highly publicized incidents of torture at Abu
Ghraib, as of 2006, there have been more than 330 cases in which
U.S. military and civilian personnel have been credibly alleged to
have abused or killed detainees. These figures are based almost en-
tirely on the U.S. Government’s own documentation.

These cases involved more than 600 U.S. Personnel and more
than 460 detainees held at U.S. facilities throughout Afghanistan,
Iraq, and Guantanamo Bay. They include some 100-plus detainees
who died in U.S. custody, including 34 whose deaths the Defense
Department reports as homicides. At least eight of these detainees
were, by any definition of the term, tortured to death.

Beyond these obviously dismaying human rights consequences,
multiple U.S. defense and intelligence officials have now described
the negative strategic and tactical security consequences or our
treatment of detainees. Polling in Iraq has underscored how U.S.
Detention practices helped galvanize public opinion against the
United States. Extremist group Web sites now invoke the image of
Abu Ghraib to spur followers to action against the U.S.

Arguably, even more alarming, a remarkable recent study by the
British parliament found that U.S. detainee treatment practices led
the UK. to withdraw from previously planned covert operations
with the CIA because the U.S. failed to offer adequate assurances
against inhumane treatment.

But I think it was the statement of the young army intelligence
office who put the intelligence impact most succinctly. The more a
prisoner hates America, the harder he will be to break. The more
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a population hates America, the less likely its citizens will be to
lead us to a suspect.

Over the course of my work it has become clear to me that these
effects were not merely the consequences of misconduct by a few
wrongdoers. Rather, senior civilian legal and policy guidance was,
in my judgment, a key factor that led to the record just described.

In addition to Mr. Sands’ important work, I highlight here two
other factors that led me to this conclusion. First, the abuse I have
described followed a series of legal decisions to change what had
been for decades settled U.S. law. This law embodied in military
doctrine, field manuals, and training had unambiguously provided
that detention operations in situations of armed conflict were con-
trolled by the Geneva Conventions, including Common Article 3 of
those treaties affording all detainees a right to humane treatment,
not just prisoner of war detainees.

The Administration’s 2002 legal interpretation to the contrary, as
the Supreme Court later made clear in Hamdan versus Rumsfeld,
was wrong as a matter of law. It was also disastrous as a matter
of policy. In suspending application of Common Article 3, the Ad-
ministration offered no consistent set of rules to replace those it
had summarily rejected, producing rampant confusion and ulti-
mately gross abuse by frontline troops.

Although troops moved seamlessly from Afghanistan to Guanta-
namo to Iraq, the operative interrogation orders in each theater
differed. The orders differed further within each detention center,
depending on the month, the Agency affiliation of the interrogator,
and the legal status assigned, which itself shifted repeatedly, to the
prisoner himself. These policies and orders and the confusion they
engendered unquestionably played a role in facilitating abuse.

Second, and critically, gross acts of abuse continued long after
senior Pentagon officers, including that of Secretary of Defense
Rumsfeld, knew it was happening, and yet no meaningful action
was taken to stop it. By February 2004, the Pentagon had seen ex-
tensive press accounts, NGO reports, FBI memoranda, Army crimi-
nal investigations, and even the report of Army Major General An-
tonio Taguba detaining detainee torture and abuse, yet essentially
no investigative progress had been made by 2004 in some of the
most serious cases, including the interrogation-related homicides of
detainees in U.S. custody.

On the contrary, shortly after the Taguba report was leaked to
the press in early May, 2004, Mr. Feith’s office sent an urgent e-
mail around the Pentagon, warning officials not to read the report.
The e-mail, according to a News Week report, warned that no one
should mention the Taguba report to anyone, including family
members.

This is not the response of an Administration, in my judgment,
that takes either human rights or law enforcement seriously.

I am deeply supportive of this Committee’s efforts to review the
record on these matters, and I am grateful for the opportunity to
share my views. I look forward to your questions.

Mr. NADLER. I thank Professor Pearlstein.

[The prepared statement of Ms. Pearlstein follows:]
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PREPARED STATEMENT OF DEBORAH N. PEARLSTEIN

Deborah N. Pearlstein
Prepared Testimony to the
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
Committee on the Judiciary
United States House of Representatives
July 15, 2008

Administration Lawyers and Administration Interrogation Rules

Chairman Nadler, Ranking Minority Member Franks, members of the
Subcommittee, thank you for giving me the opportunity to testify today. 1 would like to
share with you some of what I have learned in the past several years of researching the
effects of administration legal interpretation and policy toward detainees held since the
attacks of September 11.

My testimony is informed by two different areas of expertise — both as a scholar
of U.S. constitutional and national security law, and as a human rights lawyer. I am
currently a visiting scholar at the Woodrow Wilson School of Public & International
Affairs at Princeton University, where 1 teach and study in the fields of U.S.
constitutional law, national security law, and international human rights. From 2003-
2006, T served as director of the Law and Security Program at the non-profit organization
Human Rights First, where I led the organization’s efforts to study the impact of U.S.
counterterrorism operations on human rights. Before that, I was privileged to serve as a
judicial clerk to Justice John Paul Stevens at the U.S. Supreme Court, and to pursue a
litigation practice in public and constitutional law at the law firm of Munger, Tolles and

Olson in California.
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Human Rights Effects

My work as a human rights lawyer was for an organization that had, for most of
its 30-year history, pursued research, reporting, litigation and advocacy to advance the
cause of human rights overseas — through efforts on behalf of dissidents in oppressive
regimes, victims of crimes against humanity, and refugees seeking asylum from political
violence and persecution. Human Rights First (formerly called the Lawyers Committee
for Human Rights) prided itself on providing dispassionate legal analysis and pragmatic
policy advice to help craft solutions to the world’s most pressing human rights problems.
1t was with these values that the organization decided to engage some of the
administration’s most concerning post-September 11 counterterrorism efforts by creating
a new program on the human rights questions presented by U.S. national security
policies. T was hired in 2003 to establish and direct that program.

Over the next three and a half years, 1 had occasion to travel to Guantanamo Bay;
meet with Iragi and Afghan nationals who had been victims of gross abuse in U.S.
detention facilities there; consult with military service-members and medical experts
whose work had been touched by these events; and review hundreds upon hundreds of
pages of government documents detailing our treatment of the many thousands of
detainees who have passed through U.S. custody since 2002. Based on this work, and as
documented in several reports, which T attach to my testimony today, it became clear to
me that the United States’ record of detainee treatment fell far short of what our laws
require and what our security interests demand.

Well beyond the few highly publicized incidents of torture at Abu Ghraib, as of

2006 there had been more than 330 cases in which U.S. military and civilian personnel
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were credibly alleged to have abused or killed detainees (this, according to a study based
almost entirely on the U.S. government’s own documentation by New York University,
Human Rights First, and Human Rights Watch issued in April 2006). These cases
involved more than 600 U.S. personnel and more than 460 detainees held at U.S.
facilities in Afghanistan, Iraq and Guantanamo Bay. They included some 100-plus
detainees who died in U.S. custody, including 34 whose deaths the Defense Department
reported as homicides. At least eight of these detainees were, by any definition of the
term, tortured to death.' (My former colleagues, who continue to track these cases, tell
me that the numbers of detainee deaths in custody have increased significantly since the
2006 report.)

It also became clear to me that these patterns were not merely the results of
accidents or misconduct by a few wrong-doers. Rather, senior civilian legal and policy
guidance was one of the key factors that led to the record of abuse just described. In
addition to the testimony this Committee has already received from Philippe Sands and
others on the role of direct authorization for abusive interrogation, 1 based my conclusion
on several findings in particular, which 1 describe here. 1 should note, by way of
introduction, that by focusing on these additional aspects of administration conduct, I do
not mean to underemphasize the importance of direct authorizations for abusive
interrogations by Mr. Rumsfeld and others. Nor do I wish to overlook the many fine
military and civilian leaders who pushed back against these policies as they were being

developed and carried out. What I do wish to underscore is that looking at direct orders

!'N.Y. CTR. FOR HUMAN RIGHTS AND GLOBAL JUSTICE ET AL., BY THE NUMBERS: FINDINGS OF THE
DFETAINEE, ABUSE AND ACCOUNTABILITY PROTECT 2 (2006), hittp://www.humanrightsfirst.info/pdf/06425-
etn-by-the-numbers.pdf: HUMAN RIGHTS FIRST, COMMAND’S RESPONSIBILITY: DETAINEE. DEATHS IN U.S.
CUSTODY IN IRAQ AND AFGHANTSTAN (2006), http://www.humanrightsfirst.org/us_law/etn/dic/index.asp.

Pearlstein Testimony Page 4 7/15/2008



70

alone is not enough to provide a clear picture of the extent to which responsibility lies
among senior administration leaders.

First, as one of the many Pentagon investigations conducted into the issue
concluded in 2004, and as the numbers just discussed confirm, the problem of detainee
abuse was systemic in nature. My friend, former Navy TJAG Rear Adm. John D. Hutson
put it succinctly in commenting on some of our research on detainee treatment: “One
such incident would be an isolated transgression; two would be a serious problem; a
dozen of them is policy.™

Second, the pattern of abuse we documented followed a series of broad legal
decisions (as other witnesses have addressed) to change what had been for decades
settled U.S. law. This law, embodied in military doctrine, field manuals, and training,
had unambiguously provided that detention operations in situations of armed conflict
were controlled by the Geneva Conventions, including Common Article 3 of those
treaties affording all detainees a right to basic humane treatment. The administration’s
2002 legal interpretation to the contrary, as the Supreme Court later made clear in
Hamdan v. Rumsfeld, was wrong as a matter of law. It was also disastrous as a matter of
policy. In suspending application of Common Article 3, the administration offered no
comprehensive or even consistent set of rules to replace those it had summarily rejected,
producing rampant confusion and ultimately gross abuse by front-line, inexperienced
troops. Although young troops and command moved seamlessly from Afghanistan to

Guantanamo Bay to Iraq (as a result of transfers and shifting troop deployments), the

> MaAJ GEN. GEORGE R, FaY, AR 15-6 INVESTIGATION OF THE ABU GHRAIB DETENTION FACILITY AND
205™ MILITARY INTELTIGENCE BRIGADF, (2004), http:/news findlaw.com/hdocs/docs/dod/fay82 304 rpt.pdf.
* HUMAN RIGHTS FIRST, COMMAND'S RESPONSIBILITY: DETAINEE. DEATHS IN U.S. CUSTODY IN IRAQ AND

AFGHANTSTAN (2006) (back cover blurb), http://www. humanrightsfivst.org/us_law/etn/dic/index.asp.
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operative detention and interrogation orders in each theater differed. The orders differed
further within each detention center depending on the month, the agency affiliation of the
interrogator, and the legal status assigned (which itself shifted repeatedly) to the prisoner
himself. These policies and orders, and the confusion they engendered, unquestionably
played a role in facilitating abuse.”

Finally, it is now clear that gross acts of detainee abuse continued long after
senior Pentagon offices, including that of Defense Secretary Rumsteld, knew it was
happening. And yet no meaningful action was taken to stop it. By February 2004, the
Pentagon had seen extensive press accounts, NGO reports, FB] memoranda, Army
criminal investigations, and even the report of Army Maj. Gen. Antonio Taguba detailing
detainee torture and abuse — yet essentially no investigative progress had been made by
2004 in some of the most serious cases, including the interrogation-related homicides of
detainees in U.S. custody. On the contrary, shortly after the Taguba Report was leaked to
the press in early May 2004, the office of then Under Secretary of Defense for Policy
Douglas Feith reportedly sent an urgent e-mail around the Pentagon, warning officials not
to read the report.” The e-mail warned that the leak was being investigated for “criminal
prosecution” and that no-one should mention the Taguba Report to anyone, including
family members.® This is not the response of an administration that takes human rights —

or law enforcement — seriously. For far too long, the message from senior Defense

*1 describe the evolution of these policics (bascd largely on the Pentagon’s own investigations) and the
cffects they had in detail in my article, Finding Effective Constraints on Executive Power: Detention,
Intervogation and Torture, 81 IND. L. J. 1255 (2006).
* Michael Hirsh and John Barry. The Abu Ghraib Scandal Cover-Up?, NEWSWEEK, June 7, 2004, available
2“ http://www.newsweek.com/id/53972.

1d.
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Department leadership was that violators could break U.S. and international law against
cruel treatment with impunity.

It is my understanding based on a Defense Department directive that throughout
the period of most serious abuse, Douglas Feith had “primary staff responsibility” for
overseeing the detainee program.” As then Under Secretary of Defense for Intelligence
Stephen Cambone testitied to the U.S. Senate Armed Services Committee in 2004, “[t]he
overall policy for the handling of detainees rests with the undersecretary of defense for
policy, by directive.”® In light of the record just described, it is difficult for me to
imagine how someone in this position would not bear some responsibility for the
consequences of policy in this area.

National Security Effects

As I mentioned at the outset, T am also here today as a scholar of U.S.
constitutional and national security law, fields I have studied as a Supreme Court clerk, a
lawyer in private practice, and now in academia. It was because of these interests that
one of my earliest decisions as director of a human rights program in law and security
was to engage the security community on these issues directly — to learn about the critical
government challenge of counterterrorism, to inform our advocacy by working with those
most expert on the issues, to consult with military and intelligence experts who could
ensure that our policy understandings reflected the best technical knowledge, and (as it
turned out) to cultivate relationships with colleagues keen to work with us in advancing

positions of common concern. In interviewing experts in the course of our research, and

" Dep’t of Defense, Department of Defense Program for Encmy Prisoncrs of War and Other Detainees,
4.1.1, August 18, 1994, availablc at http:/~svww dtic. mil/whs/dircctives/corres/text/d2310 1p.txt.

# Stephen Cambone, Hearing of the Senate Armed Services Committee on the Treatment of Iraqi Prisoners,
p. 11, May 11, 2004,
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in convening off-the-record conferences on methods of human intelligence gathering, 1
was privileged to meet an array of senior retired military leaders, JAG officers, and
civilian intelligence and Defense Department officials who spent their careers devoted to
pursuing U.S. national security interests —and who were, overwhelmingly, deeply
troubled by the administration’s approach to human intelligence collection and detainee
treatment.

While I would hardly purport to speak for these professionals, I have drawn from
their insights several critical points that 1 would like to bring to the Committee’s
attention. First, multiple U.S. defense and intelligence officials have described the
negative effects such practices have had on the United States’ strategic counterterrorism
and counterinsurgency efforts — that is, our strategic interest in mitigating the threat of
terrorism over the long term.” Polling in Traq in 2004 underscored how U.S. detention
practices helped to galvanize public opinion against the United States.'” Extremist group
websites invoke the image of Abu Ghraib to spur followers to action against the United
States.'! There is thus by now substantial agreement among security analysts of both
parties that the prisoner abuse scandals have produced predominantly negative

. . 12
consequences for U.S. national security.

? See News Transcript, Dep’t of Defense, Coalition Provisional Authority Briefing (May 10, 2004),
available at http:/www.dcfensclink mil/transcripts/2004/tr20040510-0742 html (Brigadicr

General Mark Kimmitt, spokesman for the U.S. military in Iraq, acknowledged “The evidence of abuse
inside Abun Ghraib has shaken public opinion in lraq to the point where it may be more difficult than ever to
secure cooperation against the insnrgency, that winning over Iraqis before the planned handover of some
sovereign powers next month had been made considerably harder by the photos.”); .see also John Hendren
and Elizabeth Shogren, Shooting Spurs Iraqi Uproar, U.S. Inquiry, L.A. TIMES, Nov. 17, 2004.

' Edward Cody. Jraqis Put Contemp! for Troops on Display, WASIL POST, June 12, 2004, al Al; see also
John Hendren and Elizabeth Shogren, Marine May Be Charged in the Fallouja Killing of an Unarmed
Fighter: The Footage Airs on Arab TV, Further Tarnishing America’s Image, L.A. TIMES, Nov. 17, 2004,

! Danicl Benjamin and Gabricl Weimann, What the Tervorists Iave in Mind, N.Y. TIMES, Oct. 27, 2004, at
A2l

12 See, e.g., Guantanamo s Shadow, ATUANTIC MONTHLY, Oct. 2007, at 40 (polling a bipartisan group of
leading foreign policy experts and finding 87% believed the U.S. detention system had hurt more than
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Second, beyond the damage these policies have done to U.S. strategic interests, it
is now apparent they have also had an adverse impact on factical intelligence collection —
that is, short-term operational efforts geared toward producing more immediate
counterterrorism gains. A comprehensive review of the effectiveness of interrogation
methods by the U.S. Intelligence Science Board uncovered no study that had ever found
that torture or coercion produces reliable information," raising substantial question as to
whether interrogation programs produced any security benefits. But there can be little
question about the security burdens of these methods. As a remarkable recent study by
the Intelligence and Security Committee of the British Parliament found, widely reported
U.S. practices of kidnapping and secretly imprisoning and torturing terrorist suspects led
the British to withdraw from previously planned covert operations with the CTA because
the United States failed to offer adequate assurances against inhumane treatment and
rendition.'* Along similar lines, former Navy General Counsel Alberto Mora testified to
the Senate Armed Services Committee last month presenting his own list of such
consequences, including his report that senior NATO officers in Afghanistan left the
room when issues of detainee treatment have been raised by U.S. officials out of fear that

they may become complicit in detainee abuse. As one U.S. Army intelligence officer

helped in (he fight against Al Qaeda) ("Nothing has hurt America’s image and slanding in the world—and
nothing has undermined the global cffort to combat nihilistic terrorism—than the brutal torturc and
dchumanizing actions of Americans in Abu Ghraib and in other prisons (sccrct or otherwisc). America can
win the fight against terrorism only if it acts in ways consistent with the values for which it stands; if its
behavior descends to the level employed by the terrorists. then we have all become them instead of us.”).
Y Gary Hazlett, Research on Detection of Deception: What We Know vs. What We Think We Know, in
EnuCING INFORMATION: INTERROGATION: SCIENCE AND AR T-- FOUNDATIONS FOR 1111 FUTURE (U.S.
Intelligence Science Board, ed., 2006), al 45, 52.

' See Raymond Bonner & Jane Perlez, British Report Crificizes U.S. Treatment of Terror Suspects, N.Y.
TIMES, July 28, 2007 at AG (“Britain pulled out of somc planncd covcrt operations with the Central
Intelligence Ageney, including a major onc in 2005, when it was unablc to obtain assuranccs that the
actions would not result in rendition and inhumanc treatment, the report said.™). See also INTELLIGENCE
AND SECURITY COMMITTEE, RENDITION, 2007, 1SC 1602007, available at

http:/fwww cabinetoffice. pov.uk/mpload/assets/www.cabinatoffice pov.al/publications/intelligence/ 200707
23 _isc_finalpdf.ashx (providing the full report of the Committee).
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who served in Afghanistan put the challenge perhaps most succinctly: “The more a
prisoner hates America, the harder he will be to break. The more a population hates
America, the less likely its citizens will be to lead us to a suspect.””

To what extent can the administration’s approach to law be held responsible for
such consequences? At the broadest level, I believe responsibility lies with those who
acted on a view seemingly embodied in the Pentagon’s 2005 National Defense Strategy,
that: “Our strength as a nation-state will continue to be challenged by those who employ
a strategy of the weak, using international fora, judicial processes and terrorism.”*® On
one reading of this statement — a reading consistent with ongoing charges of “lawfare”
against lawyers seeking to enforce America’s constitutional and treaty obligations — the
Constitution and many laws constraining the exercise of U.S. executive power are
generally adverse to U.S. security interests. They are an obstacle to be overcome when
possible, ignored when necessary.

I believe the past six years have demonstrated as an empirical matter why this
view is incorrect. Indeed, our society has long thought the rule of law a good idea for
reasons that are centrally relevant to the intelligence collection mission. The law can
create incentives and expectations that shape institutional cultures (to help overcome, for
example, the excessive institutional secrecy the 9/11 commission highlighted). The law
can construct decision-making structures that take advantage of comparative institutional
competencies, and maximize the chance for good security outcomes (like requiring

experts to participate in the development of interrogation techniques — rather than simply

!5 CHRIS MACKEY & GREG MILLER, THE INTERROGATORS: TASK FORCE 500 AND AMERICA’S SECRET WAR
AGAINST AT. QAEDA 4445 (Little, Brown & Co. 2004).

'8 Special Defense Dep’t Briefing by Under Secretary of Defense for Policy Douglas Feith (Mar. 18, 2005),
available at hitp://www.defenselink. mil/transcripts/2003/tr20050318-2282 html.
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substituting detailed training with “gloves off” directives). Law can provide a vehicle for
building and maintaining more reliable working relationships with international partners
(through mutual respect for international treaty obligations). Finally, and not least, the
law sets limits on behavior and ensures accountability. If we take our national
commitment against torture seriously, we cannot fail to establish such limits.

This list of law’s virtues is, of course, only the way law functions ideally; the law
itself must be clearly stated and reliably enforced. But in considering the lessons of the
past several years, it is to me apparent that our military and intelligence communities
needs law to fulfill these roles. Law and legal rules must be considered an essential
component of counterterrorism strategy going forward.

Recommendations

To that end, it should be clear in all U.S. practices — detention, rendition,
interrogation, and trial — that there is no “intelligence collection” exception to the
commitment of the U.S. government to operate under the Constitution and a system
bound by the rule of law. The laws governing the treatment of U.S.-held detainees —
rules already established by the Constitution, treaties, and statutes of the United States,
and reflected in the U.S. Army Field Manual on Intelligence Interrogation — should be
standardized government-wide. U.S. efforts to educe information from detainees,
whether held by our own military or intelligence agencies, or other agents acting at the
United States’ behest, should be guided by uniform rules and training programs, backed
by the clear support of the law and the best evidence of what is effective. And violations
of these rules should be met with swift and sure discipline proportionate to the offense.

Whether to deter the kind of policy disaster we saw with Abu Ghraib, to enhance our
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chances of obtaining meaningful human intelligence, or to clarify for ourselves and the
rest of the world the advantages of a free and democratic society, the law is the among

the most important counterterrorism weapons we have,
T am grateful for this Committee’s efforts, and for the opportunity to share my

views on these issues of such vital national importance.
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Mr. NADLER. I now recognize for 5 minutes for his opening state-
ment, Professor Sands.

TESTIMONY OF PHILIPPE SANDS, PROFESSOR,
INTERNATIONAL LAW, UNIVERSITY COLLEGE LONDON

Mr. SANDS. Thank you very much.

Mr. Chairman, Subcommittee, it is a pleasure to be back for the
second time, and a privilege also to share this table with my two
colleagues to my right.

Since I last appeared on the 6th of May, important details have
emerged, filling out and developing accounts that I and others have
given, and that account, my account, other accounts have been sus-
tained and strengthened by what has emerged.

I then described really four simple steps to what happened. First,
get rid of Geneva and the international rules prohibiting aggressive
interrogations. Second, find new interrogation techniques and dis-
arm their opponents by circumventing the usual consultations.
Third, deploy those techniques. And fourth, make it look as though
the initiative came from the bottom up.

New information and testimony conclusively shows the decision
to move to aggressive military interrogations at Guantanamo came
from the top. We now know, for example, since the hearing before
the Senate Armed Services Committee, that as early as July, 2002,
the Office of General Counsel at DOD was actively engaged in ex-
ploring sources for new techniques of interrogation, including from
the SERE program. That seems to have pre-dated the efforts at
Guantanamo.

There has been, until this morning, no challenge to my conclu-
sion that the Geneva Conventions were set aside to allow new in-
terrogation techniques to be developed and applied. That Act cre-
ated a legal vacuum within which the torture memo of August 1,
2002, was written by Jay Bybee and John Yoo. Nothing has
emerged, frankly, to contradict my conclusion and that of others
that it was Professor Yoo’s memo rather than Colonel Beaver’s
legal advice that served as the true basis for Mr. Haynes’ rec-
ommendation and Mr. Rumsfeld’s authorization of cruelty on the
2nd of December, 2002.

Most significantly, in my view, in her testimony before the Sen-
ate Armed Services Committee on June 17, Jane Dalton, who was
the general counsel to General Myers, the Chairman of the Joint
Chiefs of Staff, confirmed my account that Mr. Haynes actively and
directly short-circuited the decision-making process.

Admiral Dalton went further. She revealed that there was seri-
ous objections already by November from military lawyers, that
these were known to General Myers and Mr. Haynes, and that
steps were taken to prevent them from being taken any further.
That is entirely consistent with my belief that a conscious decision
was taken at the upper echelons of the Administration to avoid
unhelpful legal advice.

These are very serious matters that, in my humble submission,
do require further investigation. That is an important role for this
Committee and for Congress and perhaps also for others.

Professor Yoo testified before this Committee on June 26. Wheth-
er deliberately or by accident, he fell into error with respect to my
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previous testimony. Professor Yoo said that I had never inter-
viewed him for my book, and that is right, but he also asserted in
my testimony that I had claimed to have done so, and that is
wrong. It seems that if he did read my testimony, he did so with
insufficient care.

I didn’t say to this Committee that I had interviewed him. I
chose my words with great care. What I said on May 6 was, and
I quote, “Over hundreds of hours I conversed or debated with many
of those most deeply involved in that memo’s life. They included,
for example, the Deputy Assistant Attorney General at DOJ, Mr.
Yoo.”

I was, of course, referring to the debate I had with Professor Yoo
in the autumn of 2005 at the World Affairs Council in San Fran-
cisco. It is fully described in my book. If you are interested, you can
listen to it on the Web.

Congressman King seized on Professor Yoo’s words with impres-
sive speed. The Congressman seemed to be under the impression
that I had made a full statement to the Committee, and suggested
that might reflect on the veracity of the balance of my book. That
avenue, I fear, is not available to him because I made no claim in
my testimony or in the book to having interviewed Professor Yoo.
And because the allegation is serious, I wrote to Professor Yoo, in-
viting him to correct his error. I have attached a copy of that letter
in my written statement. I haven’t yet received a reply. I did also
copy the letter to Congressman King, and I trust he accepts that
if any false statement was made before this House, I was not its
author.

Mr. Addington also appeared before this Committee on June 26.
His appearance was striking in many respects, not the least for his
apparently generous failure of memory. On many key issues he
simply said he couldn’t remember. He couldn’t remember, for exam-
ple, whether he had been to Guantanamo in September, 2002. He
couldn’t remember whether they had discussions on interrogation
techniques. He couldn’t even remember whether he then met Colo-
nel Beaver, Staff Judge Advocate. And yet, he was curiously able
to recall one point during this meeting with crystal clarity. Asked
by Congressman Wasserman Schultz whether he had encouraged
Guantanamo Bay interrogators, “to do whatever needed to be
done,” Mr. Addington was suddenly be able to provide a clear re-
sponse. I do deny that, he said. That quote is wrong.

You will appreciate my skepticism at his sudden and selective ca-
pacity for recollection. Either he remembers what happened that
day, or he does not.

I did interview Mr. Feith for my book. He told me much that was
of interest. He told me the decision not to follow the rules reflected
in Geneva was taken in the knowledge that it would remove con-
straints on military interrogations. He told me the decision to move
to aggressive military interrogations followed what he called a
thoroughly interagency piece of work involving DOJ.

I learned also that Mr. Feith was somewhat reticent about his
own role in the decision to treat Al Qahtani, detainee 063, with
cruelty. I was able to help him recall that his involvement in that
decision came rather earlier than he had wanted me to believe. You
can see that for yourself in Mr. Haynes’ one-page memo that I in-
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cluded as an attachment to my statement. “I have discussed this
with Doug Feith,” wrote Mr. Haynes.

Mr. Feith later wrote a letter to the editor of Vanity Fair com-
plaining that my article contained more misquotations and errors
that can be addressed in this letter. He didn’t, however, provide
even a single example of misquotation. I believe that I provided an
accurate and fair account of that conversation and was able to deal
shortly with his allegation when the editor gave me an opportunity
to respond. He may not recall that our conversation was recorded,
I wrote of Mr. Feith. The quotations are accurate.

Since he has not identified any errors, I wasn’t in a position to
respond to his allegations. Subsequently, Mr. Feith took matters to
another level. Last month, in the course of an interview on the Ca-
nadian Broadcasting Corporation program, The Current, he ex-
pressed his belief that my book was dishonest. That is a serious
charge. Perhaps it is was made in a moment of excess. Even so, it
is wrong. It has been made, once again, until this morning, without
substantiation.

Now this morning, for the first time I have got an indication of
what it is that seems to bother Mr. Feith. I should say I am en-
tirely open to reviewing all the documents in a spirit of trans-
parency if I have got things wrong, but I don’t think I have.

This morning, Mr. Feith said, and I read from his introductory
statement, that, Sands writes that I argued that the Gitmo detain-
ees were entitled to no rights at all under Geneva. But that is not
true, he writes. I argued simply they were not entitled to POW
privileges.

Now that, I am afraid, is not an accurate account of what he said
to me. And I quote from an extract that I will circulate and make
available, and I should say that I am very happy to accede to his
request, and if the Committee would like it, to make available to
the Committee the audio and the transcript of my interview with
him. I leave that to the Committee to indicate.

This is what he said to me. “The point is that the al-Qaeda peo-
ple were not entitled to have the convention applied at all, period.”
Obvious. “Al Qaeda people were not entitled to have the convention
applied at all, period.” End of quote. That word admits of no ambi-
guity. I understood those words to include what it says: All of Ge-
neva, including Common Article 3. And the thing that is so curious
is that in the document that he put in this morning attached to his
introductory statement he refers to his contemporaneous memo of
February, 2002, and we find no reference in that to his strong and
burning desire to ensure that Common Article 3 provisions are re-
spected.

So with respect, I stand to be correct, but I do not see that I have
misquoted or miscited in any way what he told me or what the
record shows.

Now, Mr. Feith held an important position. He was head of pol-
icy, number three, at Pentagon. And yet it seems that he and his
colleagues failed to turn their minds to all the possible con-
sequences of-

Mr. NADLER. Without objection, the witness will have an addi-
tional minute and a half.
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Mr. SANDS. Thank you very much, sir. I will try to wrap within
that time.

Having decided to circumvent these international constraints on
aggressive interrogation, it seems that some key questions were not
asked. Was the Administration satisfied that these new techniques
could produce reliable information? Could the techniques under-
mine the war on terror by alienating allies? Would the fact of ag-
gressive interrogation be used as a recruiting tool?

It seems that Mr. Feith was involved in many aspects of these
decisions, from the denial of Geneva rights to all the detainees at
Guantanamo, to the appointment of Major General Dunlavey, the
combatant commander at Guantanamo, to the adoption of aggres-
sive interrogation techniques.

You would not know that from his recent book, in which six
pages out of 900 are devoted to the Geneva decision and the issue
of aggressive interrogations is reduced to a mere single paragraph.
No mention is made of Detainee 063 or Mr. Feith’s role on the in-
terrogation rules or the way in which the Department of Defense
Inspector General concluded that the Guantanamo techniques ap-
proved on his watch migrated to Abu Ghraib. All this is simply
airbrushed out of the story.

Mr. Chairman, Members of the Subcommittee, at the heart of
these hearings lie issues of fact. If Congress cannot sort this out,
and if a desire for foreign investigations is to be avoided, the need
to investigate the facts fully in this House and the other House is
an important one. And foreign investigations may become impos-
sible to resist if that does not happen.

I thank you, sir, for allowing me to make this introductory state-
ment.

[The prepared statement of Mr. Sands follows:]



82

PREPARED STATEMENT OF PHILIPPE SANDS

INTRODUCTORY STATEMENT of

PHILIPPE SANDS QC

PROFESSOR OF LAWS, UNIVERSITY COLLEGE LONDON
BARRISTER, MATRIX CHAMBERS

US HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
SUB-COMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND CIVIL
LIBERTIES

Hearing on: From the Department of Justice to Guantunamo Bay: Administration

Lawyers and Administration Interrogation Rules, Part IV

JULY 15,2008, 10 a.m.



83

[CHECK AGAINST DELIVERY]

Mr Chairman, Honourable Members of the Committee, it is my privilege and honour to
have been invited to appear before this Committee on a second occasion, to respond to

various matters that have arisen and to address your further questions on the subject of

Administration Lawyers and Administration Interrogation Rules.

Since I last appeared, on May 6™ there have been a number of significant developments.
This Committee has held two further hearings, and related hearings have been held by the
Senate Judiciary Committee (before which I testified) and the Senate Armed Services

Committee.

Important details have emerged, filling out and developing the account in my book
Torture Team and in the article I wrote for Vanity Fair, 7he Green Light. That account -
which has been sustained and strengthened by what has emerged since I last appeared —
described four simple steps: first, get rid of Geneva and the international rules prohibiting

aggressive interrogations, second, find new interrogation techniques and disarm their

opponents by circumventing the usual consultations; third, deploy those techniques; and
fourth, make it look as though the initiative came from the bottom up. New information
and testimony conclusively shows that the decision to move to aggressive military
interrogations at Guantanamo came from the top. We now know, for example, that as
early as July 2002 the Office of General Counsel at DoD was actively engaged in
exploring sources for new techniques of interrogation, including from the SERE

programme.’ That was well before the folks at Guantanamo began their efforts.

There has been no challenge to my conclusion that the Geneva Conventions were set

aside to allow new interrogation techniques to be developed and applied. That created the

! See Written Testimony of Daniel J Baumgartner before the US Senate Committee on Armed Services. 17
June 2008, http://armed-services.senate. gov/statemnt/ 2008/ June/Baumgartner?»2006-17-08.pdf. See also
related documents, including Memorandum (rom JPRA Chicl of Stalf for Office of the Scerclary of
Defense General Counsel, July 25 2002,
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legal vacuum within which the Torture Memo of August 1% 2002 was written by Jay
Bybee and John Yoo (it was noteworthy that when he appeared before this Committee
Professor Yoo was reluctant to acknowledge his authorship of that Memo, in sharp

contrast to his acknowledgement of that role in his book).”

Nothing has emerged to contradict my conclusion — and that of others - that it was
Professor Yoo's Memo — rather than Colonel Beaver’s legal advice - that served as the
true basis for Mr Haynes’ recommendation and Mr Rumsfeld’s authorisation of cruelty

on December 2™ 2002.

And, most significantly, in her testimony before the Senate Armed Services Committee
on June 17", Jane Dalton (who was general counsel to General Myers, the Chairman of
the Joint Chiefs of Staff) confirmed my account that Mr Haynes actively and directly
short-circuited the decision-making process.® Admiral Dalton went further. She revealed
that there were serious objections from military lawyers, that these were known to
General Myers and Mr Haynes, and that steps were taken to prevent them from being
taken any further.* This is consistent with my belief that a conscious decision was taken

at the upper echelons to avoid unhelpful legal advice.

These are serious matters. They require further investigation, and that is an important role

for this Committee and for Congress, and perhaps also for others.

*Congressman Ellison asked Professor Yoo if he wrote the 1 August 2002 memo. “I did not write it by
mysclf”, Professor Yoo replicd. “Did you writc it at any part?”, Congressman Ellison asked. T contributed
to a drafting of it”, Professor Yoo replied [See HEARING OF THE CONSTITUTION, CIVIL RIGHTS,
AND CIVIL LIBERTIES SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE, 26 JUNE
2008, Federal News Service Transcript, p. 19.] In his book War hy Other Means: An Insider's Account of
the War on Terror (Atlantic Monthly Press, 2006) Professor Yoo was rather more forthcoming: “We wrote
the memo” (page 171) and slates: “I realise (hat we did not explain ourselves as clearly as we could have in
20027 (page 177).

* PANEL IT OF A HEARING OF THE SENATE ARMED SERVICES COMMITTEE;

SUBJECT: ORIGINS OF AGGRESSIVE INTERROGATION TECHNIQUES, 17 Junc 2006, Federal
News Service Transcript, p. 14 (“When T learned that Mr. Haynes did not want that broad-
based legal and policy to -- review to take place, then I stood down from the plans™).

Y Ibid., p 14 et seq.



85

Professor Yoo testified before this Committee on June 26" Whether deliberately or
accidentally he fell into error with respect to my previous testimony. Professor Yoo said
that T had never interviewed him for the book. That is right. But he also asserted that in
my testimony I had claimed to have done so. That is wrong. It seems that if he did read
my testimony he did so with insufficient care. 1 did not say to this Committee that 1 had
“interviewed” him. T chose my words with care. What I said on May 6" was this:
“Over hundreds of hours I conversed or debated with many of those most deeply
involved in that memo's life. 1hey included, for example, ... the deputy assistant
attorney general al DOJ, Mr. Yoo.”
1 was referring to a debate 1 had with Professor Yoo in the autumn of 2005, at the World
Affairs Council in San Francisco. It is fully described in my book. You can listen to that

debate for yourselves on the web.’

Congressman King seized on Professor Yoo’s words with impressive speed. The
Congressman was under the impression that 1 had made a “false statement” to the
Committee, and suggested that might “reflect on the veracity of the balance of the book.”
That avenue is not available to him. Because T made no claim in my testimony or in the
book to having interviewed Professor Yoo, and because the allegation is serious, 1 wrote
to Professor Yoo inviting him to correct his error. A copy of my letter of June 28" is
attached to the written version of this introductory statement. 1 have not yet received a
reply. 1 also copied the letter to Congressman King. 1 trust he accepts that if any false

statement was made before this House I was not its author.

Mr Addington also appeared before this Committee on June 26" His appearance was
striking in many respects, not least for his apparently generous failure of memory. On
many key issues he simply said he could not remember. He couldn’t remember, for
example, whether he’d been to Guantanamo in September 2002.° He couldn’t remember

whether he had there discussed interrogation techniques. He couldn’t even remember

® America is lindermining the Global legal Order... Or Not? John Yoo and Philippe Sands, 31 October
2005, World Affairs Council, available at: hitp://wacsf.vportal.net/?fileid=4131

® HEARING OF THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES SUBCOMMITTEE
OF THE HOUSE JUDICIARY COMMITTEE, 26 JUNE 2008, Federal News Service Transcript, p. 23.
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whether he there met with Colonel Beaver, the Staff Judge Advocate.” And yet he was
able to recall one point during this meeting with crystal clarity. Asked by
Congresswoman Wassermann Schultz whether he had encouraged Guantanamo Bay
interrogators “to do whatever needed to be done”, Mr Addington was suddenly able to
provide a clear response: “l do deny that”, he said, “that quote is Wrong”.8 You will
appreciate my scepticism at his sudden and selective capacity for recollection. Either he
remembers what happened that day or he does not. The combatant commander at
Guantanamo certainly remembered Mr Addington’s visit, he told me about it. “As soon
as we saw each other we knew each other”, Major General Dunlavey told me.” “They
wanted to know what we were doing to get to this guy”, Major General Dunlavey said of
Detainee 063 (Mohammed Al Qahtani), adding that “Addington was interested in how
we were managing it”.' Colonel Beaver also had no difficulty recalling the visit, when
Mr Addington was accompanied by his friend Mr Haynes and also by Mr Rizzo of the
CIA. She told me in no uncertain terms that Mr Addington was “definitely the guy in
charge” (I doubt that description will seem odd to those who watched Mr Addington’s

th

testimony on June 26™). Tt was Colonel Beaver who recalled the message she got from

this group of lawyers to do “whatever needed to be done”.'" Whether or not that is to be
taken as a form of pressure, it is indicative of early and direct support from the top for the
new direction. It was, at the least, a green light. I faithfully reproduced what I was told by
Colonel Beaver and Major General Dunlavey. My contemporaneous notes were checked
by the fact-checker at Vanity Fair, who was sent from New York to London to spend a
full week reviewing my supporting materials. He found no errors. My account accurately

reflects what I was told.

1 did interview Mr Feith for my book. He told me much of interest. He told me that the
decision not to follow the rules reflected in Geneva was taken in the knowledge that it
would remove constraints on military interrogations. He told me that the decision to

move to aggressive military interrogations followed “a thoroughly interagency piece of

T 1hid.

S thid., p. 24.

? Torture Team: Rumsfeld’s Memo and the Betrayal of American Values (2008, Palgrave Macmillan), p. 47.
Y Ihid,

' Ibid.
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work”, involving Dol. I learnt that Mr Feith was a little reticent about his own role in the
decision to treat Al Qahtani with cruelty. 1 was able to help him recall that his
involvement in that decision came rather earlier than he had wanted me to believe. You
can see for yourself in Mr Haynes’ one page memo that I have included amongst the

documents. “I have discussed this with ... Doug Feith”, wrote Mr Haynes.

Mr Feith later wrote a letter to the Editor of Vanity Fair complaining that my article
contained “more misquotations and errors than can be addressed in this letter”. He did
not, however, provide even one example of misquotation. T believe that T provided an
accurate and fair account of our conversation, and was able to deal shortly with his
allegation when the Editor gave me an opportunity to respond. “He may not recall that

. e . » 12
our conversation was recorded”, T wrote of Mr Feith, “the quotations are accurate”.

Since he has not identified any errors I am not in a position to respond to his allegations.
Subsequently, Mr Feith has taken matters to another level. Last month, in the course of an
interview on the Canadian Broadcasting Corporation’ programme “The Current”, he
expressed his belief that my book was “dishonest.'® That is a serious charge. Perhaps it
was made in a moment of excess. Even so, it is wrong. It has been made —once again —

without any substantiation.

Mr Feith held an important position. He was the head of policy, the number 3 at the
Pentagon after Messrs Rumsfeld and Wolfowitz. Yet it seems that he and his colleagues
failed to turn their minds to all the possible consequences of abandoning the rules
reflected in Geneva. Having decided to circumvent these international constraints on
aggressive interrogation, they seem not to have asked themselves the key questions: were
they satisfied that these new techniques could produce reliable information? could the
techniques undermine the ‘war on terror’ by alienating allies? would the fact of
aggressive interrogation be used as a recruiting tool? It seems that Mr Feith was involved

in many aspects of these decisions, from denial of Geneva rights to all the detainees at

2 Vanity Fair, July 2008, p. 22.
B The Current, 8 June 2006, hitp//www.cbe.ca/thecurrent/2008/200806/20080605 himl, at Part II, at 11
minutes, 30 seconds.
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Guantanamo, to the appointment of Major General Dunlavey, to the adoption of
aggressive interrogation techniques. You would not know that from his recent book, in
which just six pages out of 900 are devoted to the Geneva decision, and the issue of
aggressive interrogations is reduced to a mere paragraph.'* He makes no mention of
Detainee 063, or his role on the interrogation issues, or the way in which the DoD
Inspector General concluded that the Guantanamo techniques approved on his watch

migrated to Abu Ghraib. He airbrushes himself out of his own story.

The removal of Geneva was an act for which, as Mr Feith told me, he was “really a
player”. It is now clear that the decision led directly to war crimes, a spectre raised by
Justice Kennedy in the Supreme Court’s ruling in Hamdan v Rumsfeld that the rules
reflected in Geneva’s Common Article 3 applied at Guantanamo. With that important
judgment all doubt evaporated as to the commission of war crimes. The issue now is not
whether war crimes occurred, but who is responsible for them. As Major General
Antonio Taguba has recently written:

“there is no longer any doubt as to whether the current administration has

committed war crimes. The only question that remains to be answered is whether

those who ordered the use of torture will be held to account.”"
Articles on this subject are now beginning to appear in the press.'® One important issue
will be the question of criminal intent? That is a question of fact and law. The facts are
now emerging, including as a result of these hearings. They show that unhelpful or
contrary legal advice was avoided with a view to putting into effect a pre-determined
policy of abuse, which may reflect criminal intent. The rules of international criminal law
indicate that this may be a basis for criminal liability. This is all the more so if the view is
taken that the decision on Geneva was manifestly unlawful, or the authorisation of the
new interrogation techniques on Detainee 063 were manifestly unlawful by reference to
the conventional or customary standards reflected in Geneva’s Common Article 3. Tt is

difficult to see on what basis a different view could be taken.

Y Douglas J. Feith, War and Decision (Harper, 2008), at p. 165.

'* See Physicians for Human Rights, Broken Laws, Broken lives: Medical Evidence of Torture by the US
(2008), at http://brokenlives.info/?page_id=23

1% Scc c.g. Stuart Taylor, ‘Our Leaders arc Not War Criminals’, availablc at:

hitp://www nationaljournal.com/njmagazine/or_20080628_2022.php
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Mr Chairman, Members of the Sub-Committee, at the heart of these hearings lie issues of
fact. What Congress must do is fully investigate how it all began: who did what and
when; and how precisely the pressures from the top came to be imposed, whether directly
or indirectly. In this way a proper reckoning can take place, so that those who are truly
responsible can be identified. It is not immediately apparent that these important and
welcome efforts by Congress can really get to the heart of a matter which started not on
the ground but in the minds and offices of a small number of senior officials such as Mr
Feith. Last month, 56 members of this House wrote to the US Attorney General to
request the appointment of a special counsel to investigate the issues, to examine whether
the Administration had “systematically implemented, from the top down, detainee
interrogation policies that constitute torture or otherwise violate the law”. If Congress
cannot sort this out, and if the desire for foreign investigations is to be avoided, that call

may become impossible to resist.

T thank you for allowing me the opportunity to make this introductory statement.
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ATTACHMENT 1

UCL FACULTY OF LAWS

Philippe Sands QC
Professor of Laws and Director.
Centre for International Courts and 1ribunals

Professor John Yoo

Professor of Law

Boalt Hall School of Law
University of California at Berkcley
Berkeley, CA 94720

By email: jyoo@law.berkeley.cdu

28 June 2008

Dcar Profcssor Yoo,

I am writing to you on a matter that 1 hope can be cleared up quickly and without difficulty.

T have been provided with a copy of an uncorrected transcript prepared by the Federal News
Service of your testimony of 26 Junc 2008 before the Sub-Committee of the House Judiciary
Committee. Pages 14 and 15 of the transeript include an exchange betwoen you and
Representative King, which includes the following:

MR. YOO: Sir. L haven't read the book. 1did read Myr. Sands's testimony before this
committee. And I'noticed in the testimony he said that he had interviewed me for the book.
And T can say that he did not interview me for the book. He asked me for an interview and T
declined. So 1 didn't quite understand why he would tell the committee that he had actually
interviewed me.

REP. KING: And with that answer. Professor Yoo, then I'm going to interprel thal io
mean that at least with regard to that statement — that he had interviewed you -- you find that
10 be a fulse statement, and that would perhaps refiect on the veracily of the balance of the
book.

MR. YOO: Ican't tell what else is in the book, but I don't understand why he would say
that he interviewed me for the book. 1 can fell the committee that he contacted me once. He
wanied 10 inierview me for the book. And I said. I don't want to ialk to you. I wrote my own
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book. You can look at my own book. Iverything I have (o say is in my book. And ihen he
told the commitiee that he had interviewed me.

Your recollection accords with mine (although vou may also recollect we also debated in
conversation at the World Affairs Council, in the autumn of 2005). T have always been careful to
be as accurate as I can, and Tdo not believe that T indicated to the Sub-Committee that T had
interviewed you for the book. The uncorrected transeript of the hearing at which I appeared on 6
May 2008 (prepared by the Federal News Service, copy attached) includes the following from my
introductory statement:

Over hundreds of hours 1 conversed or debated with many of those most deeply
involved in that memo's life. They included, for example, the combatant commander and
his lenwyer at Guantanamo, Major General Dunlavey and Lieutenant Colonel Beaver. the
commander of United States Southern Command in Miami, General Hill, the chairman of
the Joint Chiefs of Staff, General Myers, the undersecretary of Defense, Mr. Ieith. the
general counsel of the Navy, Mr. Moorer. and the deputy assistant attorney general at
DOJ. Mr. Yoo.

Ibelicve that is an accurate statement. 1t docs not indicate that I interviewed you for the book, and
there is no other point in my testimony in which T so indicated. For the avoidance of doubt, in my
book Zorture Team (which 1 appreciate you have not rcad), I refer to our debate in conversation at
pages 184-5,

Ihope you will forgive me for having troubled you with this point. I would not have done so but
for the fact that Representative King appears to have concluded that T made “a falsc statoment™ to
the Committee , and your exchange with him has causcd me to receive a number of enquirics by
email, raising issues of integrity or veracity.

Tam perfectly happy to proceed on the basis that any statement you made (and any error it might
have contained) was in good faith, and would be grateful if you could perhaps so communicate to
Representative King and the Chairmen of the Committee and the Sub-Commiittee, and thereby
clear up the misperception.

With best wishes,

Philippe Sands

cc. Representative John Conyers, Chairman, Judiciary Committee
Representative Jerrold Nadler, Chairman, Constitution, Civil Rights and Civil
Libertics Sub-Committce
Representative Steve King, Member, Chairman, Constitution, Civil Rights and Civil
Liberties Sub-Committee
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Mr. NADLER. I thank you, sir.

We will now begin the questioning of the witnesses. As we ask
questions of our witnesses, the Chair will recognize Members in the
order of their seniority in the Subcommittee, alternating between
majority and minority, provided that the Member is present when
his or her turn arrives.

Members who are not present when their turn begins will be rec-
ognized after the other Members have had the opportunity to ask
their questions. The Chair reserves the right to accommodate a
Member who is unavoidably late or only able to be with us for a
short time.

I will begin by recognizing myself for 5 minutes to begin the
questioning.

Mr. Feith, I want to ask you about your role in Secretary Rums-
feld’s December 2002 approval of techniques for use in interroga-
tions at Guantanamo Bay. The cover memo from the Department
of Defense counsel Jim Haynes to Secretary Rumsfeld says, and I
quote, “I have discussed this with the deputy, with Doug Feith, and
General Myers. I believe that all join in my recommendation,” un-
quote.

Did you undertake your own review of legality of the requested
techniques?

Mr. FEITH. No.

Mr. NADLER. And if you didn’t, whose legal advice did you rely
upon?

Mr. FEITH. We were relying on the general counsel.

Mr. NADLER. That is Mr.——

Mr. FEITH. Mr. Haynes.

Mr. NADLER. Mr. Haynes. And had you seen the August 2002
OLC illegal memo?

Mr. FEITH. I don’t think so. I don’t remember when I first saw
that. I've been doing so much work on this subject in recent years
and doing research, that I can’t—I don’t remember when I first saw
that document.

Mr. NADLER. But is it your recollection that that document would
not have been influential in your deciding to accede to the Sec-
retary’s memo in December?

Mr. FEITH. It’s possible that I hadn’t seen it at all. But, I mean,
I can’t say that it’s influential, when I don’t know that I saw it.

Mr. NADLER. So you're saying it wasn’t influential? Even if you
had seen it, it wasn’t influential? You don’t remember seeing it.

Mr. FEITH. I don’t remember seeing it.

Mr. NADLER. Okay, fine.

In your written testimony, you state that you argued for applica-
tion of common Article 3’s humane treatment requirements.

Do you believe that the interrogation techniques which you rec-
ommended Secretary Rumsfeld give blanket approval—stress posi-
tions, isolation, nudity, the use of dogs—qualify as humane—that
would in categories 2—qualify as human treatment under the Ge-
neva?

Mr. FeITH. I think it’s important, when we discuss this docu-
ment—there’s so much discussion of this document on the Haynes
memo and counter-resistance techniques. To understand the way it
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looked to us, I think it’s extremely important to go back and look
at the memo.

Mr. NADLER. We have the memo.

Mr. FEITH. And I would encourage everybody to do that. I at-
tached it as part—as an attachment to my——

Mr. NADLER. We all have the memo, sir.

Mr. FEITH. Okay. I attached it as part of my statement.

When we looked at this statement, what it does is—SOUTHCOM
requested some additional techniques. I think there were 18 of
them. And it put the techniques into three categories, and——

Mr. NADLER. Excuse me. To cut to the chase, you said that cat-
egories 1 and 2 were okay

Mr. FEITH. No, no, no, cutting to the chase I think leads

Mr. NADLER. Hold on a second. Tell me if I'm wrong or if my
summary is wrong. You said that categories 1 and 2 are okay,
cou}id be used. Category 3, while legal, is inadvisable, shouldn’t be
used.

Mr. FEITH. I think that’s largely correct. I think the question
that, Mr. Chairman, you seem to be getting at is, shouldn’t alarm
bells have gone off when we saw this memo that

Mr. NADLER. No, no. No, sir, the question is that you're acceding
to a memo which said that the use of categories 1 and 2 were okay,
legal and okay. And category 2 includes such things as the use of
28-hour interrogations, hooding——

Mr. FEITH. No, no, 20-hour.

Mr. NADLER. What? Oh, 20. It looks like 28 here. I don’t know
if there is a great difference.

These are 20-hour interrogations, hooding, removal of clothing,
use of detainee individual phobia, such as fear of dogs, to induce
stress.

Wouldn’t that be the normal definition of anyone’s concept of tor-
ture? Hadn'’t it always been?

Mr. FEITH. I don’t believe so, but especially not——

Mr. NADLER. I'm sorry, let me rephrase that. It shouldn’t be tor-
ture. Are those humane treatments that we should apply?

Mr. FEITH. Okay, this—I imagine one could apply these things
in an inhumane fashion, or one could apply them in a humane
fashion. The general guidance——

Mr. NADLER. Well, let me ask you, how could you force someone
to be naked and undergo a 20-hour interrogation?

Mr. FEITH. It doesn’t say naked.

Mr. NADLER. The removal of clothing. Removal of clothing doesn’t
mean naked?

Mr. FEITH. Removal of clothing is different from naked.

Mr. NADLER. Really?

Mr. FEITH. It talks about removal of comfort item and of clothing
that would make—the idea was to induce stress, they talked about,
but one could induce—in our police stations around America every
day, American citizens are subjected to stress as part of interroga-
tions. It can be done in an inhumane way; it could be done in a
humane way.

The general guidance

Mr. NADLER. Wait, wait. Are you saying—I find it hard to be-
lieve—hard to imagine, I should say, how someone could have a
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hood placed over his head or be restricting his breathing, undergo
a 20-hour interrogation, while having had his clothing removed and
using his fear of dogs or other:

Mr. KING. Mr. Chairman, point of order.

Mr. NADLER [continuing]. And how that could be considered hu-
mane.

Mr. KING. Mr. Chairman, point of order.

Mr. NADLER. The gentleman will state his point of order.

Mr. KiNG. The Chairman is ignoring the 5-minute rule. Under
rule 11, clause 2(j), it requires that questioning of the witnesses
occur under the 5-minute rule until each Member has had an op-
portunity to question the witnesses. When you allow the Members
to take more than 5 minutes, it’s a violation of the rules, and it
potentially derives

Mr. NADLER. The gentleman is 5 seconds over the 5-minute rule.

Mr. CONYERS. I'm going to ask that the Chairman be granted an
additional minute.

Mr. NADLER. Without objection, the Chairman is granted an ad-
ditional minute so Professor Feith can finish answering these ques-
tions.

Mr. FEITH. When one looks at this memo, what one sees is people
were saying in SOUTHCOM that the interrogations under the field
manual were not working with respect to some particularly impor-
tant and difficult detainees. And they said, “We would like to go
beyond the field manual.”

Our understanding was, at the policy level, that there were legal
limits—the limits, for example, set by Geneva to the extent they
were applicable, the limits set by the torture stature. We under-
stood there were important legal limits——

Mr. NADLER. I understand the circumstances of which——

Mr. FEITH. Mr. Chairman, I would really——

Mr. NADLER. We are proceeding under Mr. King’s strict time in-
structions, so I have to get the question in.

So your testimony is that the use of these techniques meet the
humane treatment standards and that—and let me ask you last, if
common Article 3 of the Geneva Convention applied, would these
techniques be allowed?

Mr. KING. Mr. Chairman, point of order.

Mr. NADLER. I will recognize your point of order when the gen-
tleman has finished his answer to that question.

Mr. FEITH. Mr. Chairman, I would really like to try to answer
this in a way that gives the picture that explains how we read this
memo.

Mr. NADLER. If Mr. King will not object, we’ll allow additional
minutes to answer.

Mr. IssA. I object, Mr. Chairman. I think the minority—if I may
speak, the minority fully intends and wants questions to be an-
swered fully. We're not trying to cut off answers, only follow-up
questions after a time has expired, if the Chair would observe that.
We certainly want full answers by the witnesses.

Mr. CoNYERS. I move that the Chairman be given an additional
minute.

Mr. NADLER. Without objection.

Mr. Feith?
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Mr. FEITH. Mr. Chairman, the way we looked at—the way I
looked at this memo was there were important legal lines that ev-
erybody understood cannot be crossed. Whatever was the law of the
United States—the Geneva Convention is part of the law of the
United States, the torture statute is part of the law of the United
States, the torture treaty—whatever the legal limits were, they had
to be respected.

The President, furthermore, eventually—well, before this point,
the President, furthermore, said, all detainees must get humane
treatment.

Mr. NADLER. You have not answered the question. The question
is, if common article 3 of the Geneva Convention applied, would
these techniques be allowed?

Mr. FEITH. It depends how they are used. They could be used in
a way that violated the convention; they could be used in a way
that’s consistent with the convention. There was guidance given,
and all of this was under that guidance.

Mr. NADLER. So they are not per se——

Mr. FEITH. The guidance was that everything had to be done——

Mr. IssA. Point of order.

Mr. FEITH [continuing]. Lawful and humane.

And one of the things that I would urge you to do, if people
would actually read the October 11th memo, you will see that it
shows great care, it shows concern for humane treatment, it shows
concern for the kind of issues that you raised, Mr. Chairman

Mr. NADLER. In the

Mr. FEITH [continuing]. That if they were used in combination,
there could be a problem.

Mr. NADLER. In the second round of questioning, perhaps you
could show which words in that memo show that.

My time has expired. I'll now recognize for 5 minutes the distin-
guished Ranking minority Member of the Subcommittee, the gen-
tleman from Arizona, Mr. Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Chairman, let me begin by, in deference to the Chairman of
the full Committee—he had asked for information related to the
number of hearings. Let me first say that my comment was focused
on the notion that if this Government has failed at any time in the
last 10 years related to terrorism, it’s in failing to being able to
thwart the tragedy of 9/11.

Now, I'm not suggesting that—I'm not blaming anyone, but cer-
tainly there were mistakes led up to that situation. And if we fail,
our first purpose is to protect the citizens of the United States of
America.

And I had mentioned that there had been approximately 10 hear-
ings here in this Committee that worked to try to protect terrorist
rights or thwart our ability to defend American citizens against ter-
rorists, whereas I'm not aware of any hearing that we’ve had that
has tried to specifically protect victims in the United States from
terrorism.

And I was asked to—I've just got a rough thing—there were 10—
I mentioned the number 10. There was one hearing on habeas cor-
pus litigation rights for terrorists. There was another one on pre-
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venting access to business records and terrorist investigations. And
this is the eighth hearing on this issue. That’s 10.

Now, I'd like unanimous consent to place the official list in the
record.

Mr. NADLER. Without objection.

[The information referred to follows:]

List of Hearings Submitted by Ranking Member Franks

6-26-2008, Oversight Hearing on: From the Department of Justice to
Guantaname Bay: Administration Lawyers and Administration Interrogation
Rules, Part III, Constitution, Civil Rights, and Civil Liberties

6-18-2008, Oversight Hearing on: From the Department of Justice to
Guantaname Bay: Administration Lawyers and Administration Interrogation
Rules, Part II, Constitution, Civil Rights, and Civil Liberties

6-5-2008 Oversight Joint Hearing on: the U.S. Department of Homeland
Security Inspector General Report 0IG-08-18, The Removal cf a Canadian
Citizen to Syria, Constitution, Civil Rights, and Civil Liberties

5-6-2008 Oversight Hearing on: From the Department of Justice to Guantanamo
Bay: Administration Lawyers and Administration Interrogation Rules, Part I;
Constitution, Civil Rights, and Civil Liberties

4-15-2008 Hearing Hearing on: H.R. 3189, the “Naticnal Security Letters
Reform Act of 2007,” Constitution, Civil Rights, and Civil Liberties

1-29-2008 Oversight Oversight Hearing on Reform of the State Secrets
Privilege, Constitution, Civil Rights, and Civil Liberties

2-14-2008 Oversight Hearing on the Justice Department's Office of Legal
Counsel, Constitution, Civil Rights, and Civil Liberties

6-26-2007 Oversight “Habeas Corpus and Detentions at Guantanamo Bay,”
Constitution, Civil Rights, and Civil Liberties

11-8-2007: “Torture and the Cruel, Inhuman, and Degrading Treatment of
Detainees: The Effectiveness and Consequences of ‘Enhanced’ Interrogation,”
Constitution, Civil Rights, and Civil Liberties

10-18-2007 Oversight Joint Oversight Hearing on Rendition to Torture: The
Case of Maher Arar, Constitution, Civil Rights, and Civil Liberties

Mr. FRANKS. And I don’t challenge the Chairman’s motivations
in the slightest. I believe that the Chairman wants to do the right
thing. We may perhaps have a different perspective of it.

But my big concern here is the whole direction of our country
here. To suggest that the President of the United States is more
committed to perpetrating torture than trying to protect the Amer-
ican people is a ridiculous notion. And, yet, that has been the ulti-
mate effect of a lot of these hearings.

Let me also say that I was, of course, at the hearing that Mr.
Addington appeared, and he did—he couldn’t remember exactly
when he had been to Guantanamo. He said he had been there sev-
eral times, Professor Sands. I've been to Iraq a couple times; I can’t
recall exactly which years those were. Now, maybe that explains a
lot of things. I don’t know, maybe I'm gathering wool. But I don’t
remember exactly what year sometimes the places I've been.
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What he did say was he had clear memory that he hadn’t said,
“Do whatever is necessary.” I think that’s reasonable.

And, unfortunately, here, in a country where we have the right
to our own opinion, we sometimes suggest that that gives us the
ability to consider ourselves unconstrained to the facts and the
truth. And there is a difference.

But, Mr. Feith, let me calm down here a little bit and just sug-
gest that—I want to give you an opportunity to describe any more
of the inaccuracies that you feel like you’ve been subjected to here.

Mr. FEITH. Thank you, Mr. Franks.

I think that—TI'll give you a quick list of what I think are errors
and distortions in Mr. Sands’s book.

He says that this memo from Mr. Haynes was completely silent
on the use of multiple techniques. And, Mr. Chairman, this is
something that you just asked about, whether this memo talked
about multiple techniques. The memo said that if multiple tech-
niques were used, they would have to be used, quote, “in a care-
fully coordinated manner.”

Second, Mr. Sands says that I wanted the detainees to receive no
protection at all under Geneva and that I worked to ensure that
none of the detainees could rely on Geneva. On the contrary, I ar-
gued that Geneva applied to the conflict with the Taliban, and
what I said is they should not get POW status. That’s very dif-
ferent.

And what Mr. Sands said actually confirms my point, because
the quote that he cited applied to al-Qaeda detainees, and there
was a general view within the Administration that the Geneva
Conventions did not apply at all to the al-Qaeda detainees. This is
something that, ultimately, the Supreme Court disagreed with the
Administration on, but it was not even a controversial issue at the
beginning where—I mean, I don’t recall any part of the U.S. Gov-
ernment making the argument that our conflict with al-Qaeda was
governed by the Geneva Conventions.

Mr. Sands says that if detainees do not get POW or common Ar-
ticle 3 protections, then, quote, “No one at Guantanamo was enti-
tled to protection under any of the rules reflected in Geneva.”
That’s not true. There are various protections that they might get,
including ICRC visits, repatriation after the conflict, possibly Arti-
cle 5 tribunals and other matters.

Mr. Sands says that I solidly resisted——

Mr. NADLER. The gentleman from Iowa has insisted on strict en-
forcement of the 5-minute rule. I will have to

Mr. CONYERS. Mr. Chairman——

Mr. NADLER. I will have to——

Mr. CONYERS [continuing]. Be given an additional——

Mr. NADLER. I will have to accede to his demand, and will do so
with apologies to Members of the Subcommittee.

And I will now ask for unanimous consent to give the gentleman
from Arizona an additional minute to continue his questioning Pro-
fessor Feith.

Without objection, so ordered.

Mr. FrRANKS. Thank you, Mr. Chairman. I would respectfully
yield back.
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Mr. FEITH. Mr. Sands said that I solidly resisted the idea of re-
turning——

Mr. NADLER. I'm sorry. The gentleman yielded back.

Mr. KING. Mr. Chairman, I would ask unanimous consent to ac-
cede to Mr. Watt’s request of unanimous consent to allow the wit-
ness to answer the question.

Mr. NADLER. Without objection, the witness will have additional
minute.

Mr. FEITH. I misinterpreted the comment about yielding back.

Mr. Sands said I solidly resisted the idea of returning any de-
tainees. The fact is I favored returning detainees and, in fact, wrote
the policy for doing so.

Mr. Sands says that Secretary Rumsfeld did not reject the Cat-
egory 3 interrogation techniques in the SOUTHCOM proposal. But
he did reject them. They were proposed, and he did not authorize
them. By any common definition of “reject,” they were rejected.

Mr. Sands says that I hoodwinked General Myers. I spoke to
General Myers yesterday, and he says that he was, in fact, in
agreement about Geneva. And the General authorized me to say
that he believes the Sands book is wrong to say that he was hood-
winked.

Mr. Sands accuses me of circumventing Geneva. I never did that
or advocated that.

And with respect to common Article 3, while I raised the ques-
tion while it was being debated before the President made his deci-
sion in February 2007, later, when the issue came up again, my of-
fice was active in raising the question about why common Article
3 can’t be used, and if it can’t be used as a matter of law, why
should it not be used as a matter of policy to define humane treat-
ment.

The Deputy Assistant Secretary of Defense for Detainee Affairs,
who worked for me, Matt Waxman, was well-known within the Ad-
ministration as somebody who was championing the idea that com-
mon Article 3 could be used.

And given that the entire case against me in Mr. Sands’s book
relates to common article Article 3, this is an enormously impor-
tant, and I do believe it impeaches him as a commentator.

Mr. NADLER. The gentleman’s time has expired.

I now recognize for the purpose of questioning for 5 minutes the
distinguished Chairman of the full Committee, the gentleman from
Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman.

Professor Feith, you said that there was no argument about the
fact that al-Qaeda shouldn’t get any protection under the Geneva
Convention until the United States Supreme Court said otherwise.

Mr. FEITH. No. What I said, Mr. Conyers, was that, at the time
this was initially debated in the run-up to the February 2002 NSC
meeting, where the President made his decision on this subject, I
don’t recall any agency of the U.S. Government making the
case

Mr. CoNYERS. All right.

Mr. FEITH [continuing]. That our conflict with al-Qaeda was gov-
erned by the Geneva Convention.
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Mr. CoNYERS. Thank you. You don’t remember William Taft, gen-
eral counsel of the State Department, ever arguing or presenting
a contrary position?

Mr. FEITH. No. I don’t think he said that the Geneva Conven-
tions apply to the conflict.

Mr. CoNYERS. What about Alberto Mora, general counsel?

Mr. FEITH. I'm not aware that he made that argument either.

Mr. ConYERS. What about the Secretary of State, Colin Powell?

Mr. FEITH. I was in the meeting where this was discussed. And
I rﬁviewed my notes, and I didn’t see that he made that argument
either.

Mr. CONYERS. So, in other words, you never heard any of these
people or anybody else taking a contrary position?

Mr. FEITH. What happened was——

Mr. CoNYERS. Isn’t that right?

Mr. FEITH [continuing]. The lawyers in the Administration——

Mr. CONYERS. Is that right?

Mr. FEITH. As I said, I do not recall any agency of the U.S. Gov-
ernment making

Mr. CONYERS. Okay. I heard you say that. That’s fine. All right.
We accept that.

Now, let me just ask Professor Pearlstein, you mentioned the im-
portance of these hearings, and I have too. Do these hearings pro-
tect America more than torture does? Or what kind of thoughts do
you have on this issue?

Ms. PEARLSTEIN. Let me explain why I think these hearings are
important, if that’s an answer to your question.

It is clear by the facts—and by the facts, I mean the facts as re-
corded and kept by our own Government—that the United States
has engaged in torture. Saying that we haven’t has not only proven
false, it has done, in the judgment of the intelligence and military
community members I have spoken with, significant harm to both
our strategic and tactical interests in engaging in counterterrorism.

What can we do to correct what is now an ongoing security prob-
lem, namely, the United States’ reputation as a country that does
engage in torture? I think that one of the most important things
we can do is engage in fact-finding that ensures that the full record
is known.

As we sit here 7 years later, there are still many OLC memos
from the Department of Justice and elsewhere that, to my knowl-
edge, have yet to be made public on the public record. As we sit
here, the reportedly two-volume-thick report by the CIA Inspector
General on the treatment of detainees held in the secret program
at sites that remain undisclosed has yet to be made public or, to
my knowledge, even be fully disclosed to this body.

Mr. CONYERS. Thank you very much.

Mr. Feith, as Under Secretary of Defense for Policy, is it not cor-
rect that you were responsible for treatment of detainees?

Mr. FEITH. My office had some responsibility in that area, to-
gether with the various other parts of the Defense Department.

Mr. CoNYERS. Well, the Under Secretary of Defense, Stephen
Cambone, testified before the Senate that the overall policy for
handling of detainees rests with the Under Secretary of Defense for
Policy. That was you.
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Mr. FEITH. There were a number of

Mr. CoNYERS. Well, who else was it besides yourself?

Mr. FEITH. I'll be happy to explain.

My office had what was called primary staff responsibility, and
we basically were in charge of pulling matters together for presen-
tation to the Secretary.

But the Secretary of the Army was the executive agent for ad-
ministration of the detainee interrogation program. The secretaries
of the military departments were in charge of ensuring appropriate
training and the prompt reporting of suspected or alleged viola-
tions. The combatant commanders were in charge of-

Mr. CoNYERS. I see. It was really spread out all over the place,
wasn’t it?

Mr. FEITH. There were various responsibilities.

Mr. CONYERS. Yes, great. Okay.

I ask for an additional minute, Mr. Chairman.

Mr. NADLER. Without objection.

Mr. CoNYERS. Could I elicit a response from Professor Sands on
this and anything else you’ve heard here this morning.

Mr. SANDS. I would offer just a single response in relation to the
question of the compatibility of the techniques that were author-
ized on the 2nd of December, 2002, with the standard reflected in
Geneva Convention common Article 3.

I think I heard Mr. Feith this morning say—please correct me
if I got it wrong—that you always believed Geneva Convention, in
particular common Article 3, applied to the detainees in Gitmo.
And that would certainly be a fine statement—or at least at the
standard reflected in common Article 3.

Mr. FEITH. No, I didn’t quite say that. What I said was, when
this was initially debated before the February 2002 NSC meeting,
I raised the question—I had not come to a conclusion on the sub-
ject. I considered it a difficult subject. But based on work that I
had done on the Geneva Convention in the Reagan administration,
I knew enough to know that there was an argument that common
Article 3 might be useful or even legally applicable here, and I
raised that question.

So, in other words, I was open to the idea——

Mr. NADLER. Without objection, the gentleman will have an addi-
tional minute so that this colloquy between Mr. Sands and Pro-
fessor Feith will be completed.

Mr. FEITH. Okay.

And then some years later, when the common Article 3 issue re-
vived within the Administration, my office went further, because,
when I had raised that question—this was a matter that was large-
ly handled in legal channels, rather than policy channels. So when
I raised the question to the lawyers that were handling it, they
came back and said, “No, the common Article 3, by its language,
doesn’t apply. It only applies to non-international conflicts.”

Mr. CoONYERS. Okay.

Mr. FEITH. Later, when the issue came up, my office went beyond
that. It said, “Even if it doesn’t apply as matter of law, might we
not use it as a matter of policy?” And, again, the lawyers who were
running the process said no.

Mr. CoNYERS. All right. Okay, thank you.
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Mr. SANDS. I would simply note that those are fine words, in-
deed, and they were not shared with me on the occasion.

Let me make my point very, very simple. None of the techniques
listed in the memo for approval and the three category 3 tech-
niques not approved are compatible with the standard reflected in
common Article 3 of Geneva.

And you can test that in the simplest possible way: If any of the
techniques were used on an American serviceman or servicewoman
or an American national in any circumstances, this country, quite
rightly, would say, “These standards are not being met. They are
being violated.”

I challenge Mr. Feith to identify a single military lawyer in the
United States who would say these techniques all are compatible
with common Article 3.

Mr. CONYERS. Mr. Chairman, I ask for another minute.

Mr. NADLER. Without objection.

Mr. FEITH. If I heard you correctly, 'm amazed at that state-
ment. Because the techniques that Mr. Sands just said are, on
their face, incompatible, are—number one, yelling at the detainee,
not directly in his ear or to the level that would cause physical pain
or hearing problems. Another one, techniques of deception, in other
words, telling the detainee, “Your buddy over there blew the whis-
tle on you,” and it’s not true. That’s one of the techniques that
went beyond the field manual that they were asking for permission
for. Multiple interrogator techniques, which we understood was
good cop/bad cop. This goes on in American jails every day.

I mean, the suggestion

Mr. CONYERS. And they may be illegal, too.

Mr. FEITH. Well, the good-cop/bad-cop interrogation technique
is—anyway, I find——

Mr. ConYERs. Well, I didn’t mean that, but there are illegal tech-
niques going on in American prisons and police stations that are
clearly illegal as well.

Mr. FEITH. You're quite right. Mr. Conyers, you’re making an
enormously important point that I would like to sharpen. And that
is, what we just read in the newspaper the other day, that there
was a terrible case, I believe it was in Maryland, where somebody
in a jail was murdered

Mr. CONYERS. Mr. Chairman, I will require another minute.

Mr. IssA. If you don’t mind, I'm next. I'd be happy to let him fin-
ish on my time, so we could move on.

Mr. CoNYERS. I would like another minute. I want you to move
on.

Mr. NADLER. The Chairman of the full Committee requests an
additional minute. If I don’t hear objection, I will grant it.

Without objection.

Mr. CoNYERS. Thank you.

Mr. FEITH. There was this case that we read about just the other
day, that someone was murdered in a jail in Maryland. I want to
make it clear that the essence of the argument that we are hearing
this morning when people are saying things like, “The United
States had engaged in torture,” I believe that statement is no more
well-grounded and no more responsible than saying Maryland has




103

engaged in torture or murder because somebody in a Maryland jail
got murdered.

Mr. CoNYERS. All right.

Mr. FEITH. The fact is we had a clear policy from the top of this
Government that was against torture, against illegality, against in-
humane treatment. I don’t deny that there were terrible, reprehen-
sible cases of abuse and bad behavior and possibly even torture in
various places against detainees. None of them was sanctioned by
law or policy.

Mr. CONYERS. Have you ever been considered an uncontrollable
witness?

Mr. FEITH. Well, I've been on the receiving end of a lot of allega-
tions that are easy to——

Mr. NADLER. The gentleman’s time has expired, and the witness
need not answer the rhetorical-Question.

Mr. CONYERS. Why not?

Mr. NADLER. The gentleman from California is recognized for 5
minutes.

Mr. IssA. Thank you, Mr. Chairman.

Professor Feith, good to see you again. I'll try to be short in my
questions, short in the answers, and we’ll get through a couple of
things that I think I would like to have on the record.

First of all, have you ever been to Guantanamo?

Mr. FEITH. Once.

Mr. IssA. Second of all, have you ever been to a briefing up in
the House Select Intelligence hearing room?

Mr. FEITH. Yes.

Mr. IssA. In those meetings, was now-Speaker Pelosi or Ranking
Member Jane Harman present?

Mr. FEITH. Ms. Harman was present.

Mr. IssA. And were techniques, enhanced techniques or treat-
ment of detainees ever discussed at those meetings? Nothing more
specific than that.

Mr. FEITH. I believe so.

Mr. IssA. So your testimony here today is that Jane Harman,
now a Chairwoman, in fact was aware of at least some of tech-
niques that are today being characterized as torture.

Mr. FEITH. I believe so.

Mr. IssA. Are you familiar with what the Iraqi Government au-
thorized and allowed to be done to some of our prisoners of war and
other detainees, civilian and military, in the first Gulf war?

Mr. FEITH. Not in any detail.

Mr. IssA. Are you familiar to what has been done to some people
caught by al-Qaeda?

Mr. FEITH. Well, we have seen videos of beheadings and the like.

Mr. IssA. So it is very clear that we have documented proof of
what is undeniably torture and murder by our enemies. Is that cor-
rect?

Mr. FEITH. Yes.

Mr. IssA. And if I understood you correctly earlier, you have a
series of memos—they are in the record—that make it clear that
you were neither authorizing torture nor inhumane treatment nor
murder or any other crimes in anything other than these enhanced
techniques which are on the record, were briefed to the Speaker,
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certainly briefed to then-Ranking Member Jane Harman, that are
the subject of essentially these hearings today. Is that correct?

Mr. FEITH. Yes. And the techniques were not an exception to the
rule against torture or complying with the law. Those techniques
were supposed to be done within the law and within the President’s
decision that all detainees were to be treated humanely.

Mr. Issa. Now——

Mr. FEITH. So there was no excuse whatsoever for inhumane
treatment. And if anybody abused these techniques, they were
doing so in the violation of the policies set down by the President.
And one of the key policies was complying with the law.

Mr. IssA. And speaking of the law, I want to circle one more time
back to the same point, because it is important to me today be-
cause of what is being characterized as torture.

The law requires any Administration—this one, the Clinton ad-
ministration the Reagan administration—you are required to brief
certain select Members of Congress, either the intelligence Commit-
tees, both sides, or, if it is extremely sensitive, then a select group,
which includes the Speaker and the Chair and Ranking Member of
those Committees. Is that correct?

Mr. FEITH. I assume that’s correct. I'm not an expert on that
area of law, but it sounds right.

Mr. IssA. So you're aware that these briefings occurred?

Mr. FEITH. Yes.

Mr. IssA. Either of the other two professors aware of any claims
that the briefings did not occur? In other words, do either of you
have knowledge here today that Speaker Pelosi or then-Ranking
Member Harman were not properly briefed, as required by law? It’s
a yes or no.

Ms. PEARLSTEIN. I simply have no knowledge of those facts one
way or another.

Mr. IssA. Okay.

Mr. SANDS. I have never heard it said that, in relation to the in-
terrogation of Detainee 063, that issue ever came to Congress. My
understanding is that that issue did not come before Congress, but
I don’t have hard information on that.

Mr. IssA. Okay. I will just make, not in his testimony, but to go
on the record, when I went to the Intelligence Committee, Select
Intelligence Committee, within a matter of weeks I was both
briefed on these techniques in excruciating detail, and that they
were limited to certain areas, and briefed on the fact that this had
been briefed and rebriefed to the Committee on a regular basis.

So, here today, my question for Professor Feith is, do you know
of any interrogations or any of these techniques that were ever
used that, to your knowledge, failed to be briefed to the Congress,
]ionch}?ding the appropriate—at least the Speaker and Ranking Mem-

ers’

Mr. FEITH. I have no particular knowledge on that, but——

Mr. IssA. Were you ever in any meeting where somebody said,
“Oh, we can’t tell that to the Congress, we can’t tell that to the
Speaker”?

Mr. FEITH. I don’t recollect anything of that kind. The general
rule was that intelligence operations were briefed to a small group
of the most senior
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Mr. NADLER. The gentleman’s time has expired.

Mr. IssA. I thank the Chairman. Regular order is fine. I yield
back.

Mr. NADLER. I will now recognize the gentleman from Alabama
for 5 minutes.

Mr. Davis. Thank you, Mr. Chairman.

Professor Pearlstein, let me pick up on the last line of questions
from Mr. Issa. Mr. Issa had a clever set of questions, I thought,
that implied that the Speaker of the House and former Ranking
Member of the Intelligence Committee may have had some knowl-
edge about these knowledge of these techniques.

Of course, he does not point out one very important detail. As he
knows very well from his time on the Intelligence Committee,
Members of Congress cannot share with their colleagues that
which they learn on the Intelligence Committee. If they were to do
so, they would be violating Federal criminal statutes, which most
Members of Congress try to avoid doing.

Mr. IssA. Will the gentleman yield for a moment?

Mr. Davis. No, I will not. I would like to ask my questions.

And that’s an important point, I think, to make. The issue is not
whether certain selected members of the leadership were given a
confidential briefing that they couldn’t share with their colleagues.
The issue is whether the making of interrogation policy, the formu-
lation of detainee policy was shared between the executive and leg-
islative branch. I think it is in dispute that that did not happen.

Professor Sands, you would agree with me, and you just said, I
believe, that at no point did the Bush administration come to Con-
gress and ask Congress to shape its position on whether Article 3
applied, whether Geneva applied, whether or not the torture stat-
utes applied, what the torture statutes meant, when Geneva
meant.

None of that was brought before Congress in a formal debate,
was it, Professor Sands?

Mr. SANDSs. If it was, I've not come across it.

Mr. DaAvis. Professor Pearlstein, do you have any knowledge of
Congress debating any of these subjects, or the Administration
coming to Congress and asking for its input?

Ms. PEARLSTEIN. Not until Congress insisted upon it in 2005
with the passage of the Detainee Treatment Act.

Mr. DAvis. An important point, Professor Feith, I understand
there are some things you profess to be expert on; depending on the
question, many things you profess to not be expert on.

But there is this interest—may I see the Constitution, Mr. Chair-
man? It is right in front of you there. Let me borrow it for 1 second.

It is an interesting document. It has all kinds of good stuff in it
that is incredibly relevant to a lot of disputes that we have.

There is a provision that talks about the war-making authority.
And it says, if I recall it correctly, that Congress shall declare war,
that Congress shall raise and support armies, that Congress shall
provide for the common defense. It’s pretty broad stuff.

Professor Feith, tell me why the United States Congress should
not have had a role in 2002, at the time these decisions were made,
in shaping detainee policy?
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Mr. FEITH. I believe Congress did have a role. I mean, Congress
should address any issues that it believes is important. And Con-
gress can have hearings

Mr. DAviS. How can issues be addressed, Professor Feith, if Con-
gress——

Mr. FEITH [continuing]. And Congress can have debates and Con-
gress can propose legislation

Mr. DAvIS. Sir, we can’t talk at the same time.

How can Congress have a role if the policy debate is confidential,
the Intelligence Committee Members can’t share it with their col-
leagues?

I don’t want to waste 5 minutes going back and forth playing
word games with you, because I think you get the point. For Con-
gress to be involved and to have a role, there has to be trans-
parency.

And certainly the Administration could have come to the United
States Congress and could have said, “We have a disagreement
over whether or not Article 3 should apply, whether Geneva should
apply. Let’s have a debate about it.” That could have been done in
a wide variety of-

Mr. FEITH. But——

Mr. DAvis. Let me finish my question, sir.

You cite in your opening statement editorials written in 1987
complimenting the Reagan administration for what I think was the
correct position that it took regarding Protocol 1 of Geneva. That
makes a point that I think you may have missed, sir.

For The New York Times and The Washington Post to even be
writing about this subject means that there was a debate and a
discussion that aired in public view. If there had been a debate and
discussion that aired in public view about what all of these provi-
sions meant, it would have put in much more transparency.

And I'm a little bit intrigued, also, by your arguments that,
“Well, I wasn’t involved in formulating the detainee policy. I made
some general arguments about Geneva.”

I'll close with an old story about Franklin Roosevelt. Mr. Roo-
sevelt was campaigning for re-election in 1936 and got carried
away in Philadelphia and made some rather extravagant campaign
promises, and they got caught on tape. So he went back to his
chairman, and Mr. Farley said to him, “Well, just deny you said it.”
And he said, “Well, I can’t do that. It is on tape.” He said, “Well,
then just deny you were ever in Philadelphia.”

That’s what I think of, Mr. Feith, when I hear you today.

Mr. FEITH. Well, I think that’s very unfair, because

Mr. NADLER. The time of the gentleman is expired.

Mr. CONYERS. I ask unanimous consent that the gentleman be
given additional minute.

Mr. NADLER. Without objection.

Mr. FEITH. I mean, on your point about things being done in se-
cret, the President’s decision on February 7th, 2002, on the applica-
bility of the Geneva Conventions and his point about common Arti-
cle 3 and various other aspects of this were done in a public state-
ment. There was nothing secret about it. The White House issued
a statement to the world. Every Member of Congress could have
seen that. If there was any concern, if there was any thought that
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he had done anything wrong, there would have been nothing what-
soever to stop any Member of Congress from asking a question, and
you would have had an answer. And if you wanted to engage in
that and say that the President made the wrong policy, nobody
would stop

Mr. Davis. Is that correct, Professor Sands, that in 2002 the Ad-
ministration announced its position that its interpretation that Ge-
neva would not apply to detainees? Was that on the record in 2002?

Mr. SANDS. I think the actual decision only came out much later.
There were news reports that a decision had been taken, but what
had not come out what was going on in July, August, September,
October, November, and the decision to move, for the first time in
American history since 1863, to abandon President Lincoln’s prohi-
bition on cruelty. That happened on Mr. Feith’s watch. Torture oc-
curred, and Mr. Feith is——

Mr(.1 Davis. An additional 30 seconds, Mr. Chairman, just to re-
spond.

Mr. NADLER. Without objection.

Mr. DAvis. Professor Feith, this is the point that I think you
miss. The issue wasn’t whether a piece of paper applied or whether
a set of words were ritualistically invoked. The issue was what
those words meant in application and in practice. That debate was
an impossible one to have, because it wasn’t shared with the Con-
gress at the time decisions were made. Only after 3 years of exten-
sive newspaper reporting was the extent of the program crystal-
clear.

Mr. FEITH. Mr. Davis, that’s just not correct. The Administration
announced publicly the President’s decision when he made it.
There are talking points that the White House issued. It was pub-
lished on the White House and State Department Web sites. It is
just not correct. And if Congress, any Member of Congress wanted
to talk about it and debate it, they could have done so. And any
inquiries that you would’ve made would’ve been answered.

Mr. DaAvis. Professor, the issue was not the ritualistic invocation
of the words. The issue was what they meant in practice, how it
was informed, what “inhumane treatment” meant. To adopt a
paper standard without inviting Congress to codify it statutorily
was an important omission, in my opinion.

Mr. NADLER. The gentleman’s time has expired.

Mr. King of Iowa is recognized for 5 minutes—I'm sorry. I am
sorry. Mr. Pence of Indiana is recognized for 5 minutes.

Mr. PENCE. Thank you, Mr. Chairman. There is no need to apolo-
gize when you confuse me with Mr. King.

Mr. NADLER. Excuse me. I would never confuse you with Mr.
King. I simply didn’t see you.

Mr. PENCE. I thank the Chairman for this hearing, and thank all
the witnesses for their testimony.

Mr. Feith, I haven’t always found myself in agreement with your
interpretation of events in recent years, but I am grateful for your
service to the country, particularly in the matter about which this
hearing has been convened.

I want to get a little bit more into your testimony as someone
that was centrally involved in this. Because I have to be honest
with you, I went to law school, I graduated, I got the degree on the
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wall, but I try to get over it. I try to not think like a lawyer. I try
to think like an American in this job. And I try and find myself
thinking in very plain terms. I think, you know, very few people
back in my hometown worry too much about common Article 3 and
Geneva.

I want you to explain, if you can, before this hearing what was
the significance of your conclusion that Geneva should cover the
conflict with the Taliban, but because Taliban fighters didn’t wear
uniforms, didn’t carry guns openly or operate within a chain of
command or obey laws of war, that they didn’t qualify for POW
privileges.

Now, a lot of this comes across as really interesting law school
debate, but we are talking about American lives. We are talking
about people who got up every day to figure out new ways to kill
Americans in uniform and in the streets of this country. This is not
a theoretical debate.

And I want to acknowledge to you that the decisions that you
made, and more importantly the President made, were made with
an eye toward the safety and security of this country. And to my
way of thinking, we put real limitations on our ability to obtain in-
formation to save American lives if we attached the letters “POW”
to the people that were in our custody.

Can you explain that, in as brief a time as possible? Because 1
have a very important follow-up. Why would it have been a bridge
too far to say that these detainees at Guantanamo or elsewhere
were POWs under the Geneva Convention?

Mr. FEITH. Mr. Pence, we had a number of large interests that
we had to pursue simultaneously, and there was tension among
those interests. One of them was we had an interest, obviously, in
preserving the rule of law in America and making sure that laws
were obeyed and that we, as a country, behaved humanly. And the
President laid that down as a major interest.

At the same time, we had just been attacked on 9/11, and it was
clear that in this challenge the most important information that we
needed in order to prosecute the war was in the heads of individ-
uals. And if we captured terrorists, we had to interrogate them ef-
fectively.

There was tension between effective interrogation and complying
with the law. We had to make sure that people understood that
they needed to be vigorous in pursuing that information but they
needed to be vigorous within the law. And it was clear that people
could be vigorous beyond the law, and that was not permitted.

Mr. PENCE. Well, let me interject, if I can, Mr. Feith. To get to
this issue of POW, had it been the conclusion of the Administration
to denominate these detainees as POWSs, as some in Congress
would prefer that they did? Could we have exerted any pressure to
obtain any information beyond name, rank and serial number?

Mr. FEITH. No, one other problems that—I mean, had the detain-
ees been entitled to POW status under the law, they would’ve got-
ten it. But, as I said—and this gets to the important point that
you’re raising—the question was, should we give POW status to
people who are not entitled to it?

And one the major arguments against it is, if you had given
POW status to people who are not entitled to it under Geneva, you
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would effectively be precluding interrogations of them, because
POWSs are not held for purposes of interrogation. POWs had held
simply to keep them out of combat. The people we were holding on
the war on terrorism were being held for two main reasons: to keep
them out of combat and to interrogate them.

Mr. NADLER. The gentleman’s time

Mr. FRANKS. I ask the gentleman be given additional time.

Mr. NADLER. How much time?

Mr. PENCE. Could I have another 3 minutes? I, kind of, kept
count on the last one. It went about 3 over.

Mr. NADLER. Why don’t we do 2 minutes and we’ll see how it
goes?

Mr. PENCE. Thank you, Mr. Chairman.

Mr. NADLER. Without objection, the gentleman will be awarded
an extra 2 minutes.

Mr. PENCE. To get to the point here, though, Mr. Feith, had they
been entitled to POW status under Geneva under the law, they
would have been required to. But to have extended the status of
POW would’ve taken the United States America out of the interro-
gation business

Mr. FErTH. Correct.

Mr. PENCE [continuing]. With regard to the people who had all
the information about past and future attacks against this country.

Mr. FEITH. That’s correct.

Mr. PENCE. Let me say clearly, I want to associate with com-
ments of the Ranking Member, that torture is illegal, torture is
banned by various provisions of the law. I support that. I associate
myself strongly with your statement that it is imperative that the
United States America be about the rule of law.

But it’s also imperative that anyone looking into this hearing un-
derstand that to have gone as far as many would have you have
gone that day and had the President gone to extend POW status
to detainees in Guantanamo Bay would have meant that Khalid
Sheikh Mohammed could not have been interrogated beyond his
name, rank and serial number.

Is that correct?

Mr. FEITH. I believe so.

Mr. PENCE. And so, I just want people to understand this. And
as I have mused at previous numerous hearings on this topic and
will muse again this week at another, it is seems to me that, when
you look at the terrorist handbooks that have been uncovered and
found, they train—isn’t it your understanding, Mr. Feith—to en-
dure pressure, to endure interrogation, and also to claim that they
were tortured, regardless of the circumstances of their incarcer-
ation.

And it seems to me that it is imperative, as Mr. King said before,
that we remember that we are talking about protecting the Amer-
ican people and doing so in a way that reflects favorably on the
United States, that shows our devotion to the rule of law, our ven-
eration for the Geneva Conventions, but also recognizing that to
have extended the status that many would us have extended would
have constrained us from any interrogation beyond rank and serial
number.

Mr. FEITH. That’s correct.
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Mr. NADLER. Gentleman’s time has expired.

Mr. KING. Mr. Chairman, point of order.

Mr. NADLER. The gentleman will state his point of order.

Mr. KING. Mr. Chairman, in your opening remarks you made the
statement that signs and demonstrations would be disallowed in
this room. I know it is out of the sight of the Chairman, but there
is a sign——

Mr. NADLER. I'm sorry. Say that again. You spoke too fast. You
know what?

Mr. KiNG. Okay. In your opening statement——

Mr. NADLER. No, no, I heard that. You then said, I know
that

Mr. KING. It is out of the vision of Chairman, so I wouldn’t hold
you responsible to be able to see it. They have just pulled the sign
down that was posted on the back of a chair, and it has been there
for some time.

Mr. NADLER. The back of the chair?

Mr. KING. On the front chair of the chair, where one sits with
their back leaning against it. I would ask that that sign be re-
moved from this room.

Mr. NADLER. I don’t see any sign.

Mr. KING. They have just taken it down. It’s on the chair directly
across from me. The gentleman’s picking it up, in the red tie. I'd
ask that it be removed.

Mr. NADLER. All right. He is leaving, so I won’t have to rule on
that.

I will remind everyone no demonstrations, no visible signs. I'd
have to repeat that again.

Mr. CONYERS. Mr. Chairman, could we give an additional minute
so that Mr. Pence’s question can be responded to?

Mr. NADLER. Without objection, if anybody remembers what the
question was.

Ms. PEARLSTEIN. Thank you. I'm happy to respond.

Let me just, in particular, clarify one point about the significance
of the designation of the detainees as POW under the law, which
I think does matter.

The critical distinction under the Geneva regime—there are four
conventions; two are relevant here: the convention on POWs and
convention on civilians, essentially anybody else who is not a POW
caught up in armed conflict.

The critical significance between declaring somebody a POW and
declaring them any other detainee in U.S. custody is that a POW
cannot be prosecuted for engaging in lawful acts of war. Our sol-
diers can’t be criminally tried for engaging in lawful combat.

It is not a distinction between the treatment of POWs and the
treatment of anybody else that common Article 3 and a host of
basic protections for the humane treatment of detainees apply.
They apply to POWs. They apply equally to everybody else.

There is nothing under law, in my judgment, to be gained, even
if one believes that coercive interrogation is useful—and I believe
it is not—there is nothing to be gained under law by denying those
POW protections. The same standards of treatment apply.

Mr. PENCE. Well, if I could ask Professor Pearlstein——
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Mr. NADLER. Without objection, the gentleman will have 1 addi-
tional minute.

Mr. PENCE. I thank the Chairman for his extraordinary courtesy,
and the Chairman of the full Committee.

Am I right to understand, as Mr. Feith has testified, that the
status of POW would essentially eliminate any interrogation, any
pressure whatsoever, beyond the obtaining of name, rank, serial
number, as the cliche is known?

Ms. PEARLSTEIN. There is no prohibition under the third Geneva
convention for the protection of prisoners of war, against asking
prisoners of war questions. You can no more coerce a prisoner of
war into answers those questions than you can coerce

Mr. PENCE. But it would be—excuse me for interrupting—it
would be constrained from being placed under any kind of pressure
whatsoever, they could be asked questions, but they could not be
put any kind of pressure as a POW.

Ms. PEARLSTEIN. Nor can they be subject to cruel, inhumane, de-
grading——

Mr. PENCE. Are you effectively, then, eliminating all interroga-
tion of prisoners who have information about the next terrorist at-
tack on this country?

Ms. PEARLSTEIN. Not necessarily at all. As most of the—in fact,
all of the FBI investigators with whom I spoke and the vast major-
ity of military investigators with whom I spoke described, many de-
tainees are interested in speaking and have information to share.

It is not the case that the limit of human intelligence collection
is either you torture them and treat them cruelly and get informa-
tion or you get no information at all. That’s not the difference.

Mr. NADLER. The time——

Mr. PENCE. Excuse me.

Mr. NADLER [continuing]. Of the gentleman has expired.

Mr. PENCE. I appreciate it.

Mr. NADLER. The Chair now recognizes for 5 minutes the
gentlelady from Florida, Ms. Wasserman Schultz.

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chairman.

Professor Pearlstein, it seems pretty simple, from what you're
saying, as inconvenient as the minority might find treating detain-
ees humanely and not torturing them, doesn’t it just boil down to
that you can question a POW, you can question a detainee, you just
can’t torture them and treat them inhumanely? Is this what you're
saying?

Ms. PEARLSTEIN. That’s the simple answer. I think the designa-
tion of POW in that question is a significant distraction from the
question of how can any detainee in U.S. custody in the course of
armed conflict be treated. The answer to that question is provided
in common Article 3, in our own laws and constitutions, in the con-
vention against torture, and the Army’s own field manual.

Ms. WASSERMAN SCHULTZ. Is it not possible to get information
from a detainee without torturing them?

Ms. PEARLSTEIN. The experts that I have spoken to—and I don’t
portend to be one myself—assure me that the only thing torture
guarantees you is pain—that, according to Joe Navarro, a long-time
FBI interrogator—and that, on the contrary, the most effective
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techniques tend to, in fact, invariably involve no torture or cruel
treatment.

Ms. WASSERMAN SCHULTZ. Thank you.

Professor Feith, I want to, sort of, get to the kernel of the infor-
mation that we need here, and that’s the role that you played or
did not play in making the recommendations and developing the
Administration’s policy on interrogation.

There was a recent report of the Department of Justice Inspector
General Glenn Fine that described the role of the NSC’s principles
committee and policy coordinating committee in formulating the in-
terrogation policy for the Administration.

What was the role of the NSC in developing and implementing
interrogation policy? And did you participate in any of those discus-
sions? And who else participated as you did?

Mr. FEITH. The first time that I believe that the principles com-
mittee or the National Security Council got involved in this matter,
at least the first time that I know of, that I can recollect, is the
February 2002 meeting that we’ve been discussing. When it came
to

Ms. WASSERMAN SCHULTZ. Did you participate in any——

Mr. FEITH. I was at that meeting.

Ms. WASSERMAN SCHULTZ. Who else participated?

Mr. FEITH. It was the whole National Security Council.

Ms. WASSERMAN SCHULTZ. Who?

Mr. FEITH. The President chairs it, Secretary of State Powell,
Secretary of Defense Rumsfeld, General Myers as the Chairman of
the Joint Chiefs.

Ms. WASSERMAN SCHULTZ. Were any of the legal opinions of the
Department of Justice on interrogation discussed at any of those
meetings?

Mr. FEITH. I believe so.

Ms. WASSERMAN SCHULTZ. Did you raise any concerns about the
legality or consequences of the Administration’s interrogation pol-
icy at any of those meetings? You represent in your testimony you
strongly advocated

Mr. FEITH. I don’t believe that interrogation techniques as such
were discussed there.

Ms. WASSERMAN SCHULTZ. Interrogation policy. If interrogation
policy was discussed, what would have been discussed, if not inter-
rogation techniques?

Mr. FEITH. Well, I don’t recall precisely, but it would not surprise
me if what was discussed at that time related to the kinds of ques-
tions that Mr. Pence was asking, which was if these people are
POWSs, does that mean you can interrogate them.

Ms. WASSERMAN SCHULTZ. I am asking you a specific question.
Did you, at any of these meetings, raise concern about the direction
that the Administration’s interrogation policy was going, whether
it was on techniques, whether or not they were going in the right
direction, whether or not they were going too far. You do represent
in your testimony that you were a strong Geneva Convention advo-
cate.

Mr. FEITH. Correct. Those concerns were certainly raised.

Ms. WASSERMAN SCHULTZ. Are you?




113

Mr. FEITH. We were quite emphatic that it is important that we
comply with the Geneva Convention; be seen to comply. That we
not make arguments that would bring disrespect to the Geneva
Convention.

Ms. WASSERMAN SCHULTZ. So was your advice ignored?

Mr. FEITH. No, on the contrary. The President rejected the advice
that he got from some of the lawyers in the Administration not to
apply the Geneva Convention to the conflict with the Taliban.

Ms. WASSERMAN SCHULTZ. The President rejected that?

Mr. FEITH. The President rejected that. What the President de-
cided on that point was in line with what General Myers and I and
Secretary Rumsfeld had advocated in the meeting, which is that we
should not refuse to apply the Geneva Convention to the conflict
with the Taliban because we argued that Afghanistan was a party
to the Convention. The Convention is part of U.S. Law.

Ms. WASSERMAN SCHULTZ. Secretary Rumsfeld rescinded his No-
vember 2002 approval of additional interrogation techniques on
January 15, 2003, and he convened a working group. What role did
you play in that working group?

Mr. FEITH. I don’t believe that I ever attended any of those work-
ing group meetings. I am fairly confident I didn’t attend any of
them.

Ms. WASSERMAN ScCHULTZ. What role did the Office of Legal
Counsel advice or memos play in the deliberations of that group?

Mr. FEITH. I wasn’t in on the meetings

Ms. WASSERMAN SCHULTZ. So you don’t know anything about
that group itself?

Mr. NADLER. The time of the gentlelady has expired. Without ob-
jection, she will have one additional minute if she wants it.

Ms. WASSERMAN SCHULTZ. Thank you very much.

I just want to ask you one additional-Question. Newsweek Maga-
zine has reported that your office sent an urgent e-mail directing
the Defense Department staff not to read or discuss the report on
Abu Ghraib abuses by Major General Tagubu. Why did your office
do that?

Mr. FEITH. I am glad you raise that because that doesn’t ring any
bells at all. I don’t know about that memo. Maybe there was a
memo sent by somebody in my office. I was very surprised when
I saw that in the testimony.

Ms. WASSERMAN SCHULTZ. The Newsweek report is inaccurate. It
shortly after the Tagubu report leaked in early May, your subordi-
nates sent an urgent e-mail around the Pentagon warning officials
not to read the report.

Mr. FEITH. I am not aware of that

Ms. WASSERMAN SCHULTZ. You have never seen any e-mail like
that?

Mr. FEITH. I don’t remember seeing any e-mail like that.

Ms. WASSERMAN SCHULTZ. You don’t remember.

Mr. FEITH. I was completely surprised.

Mr. NADLER. Will the gentlelady yield?

Mr. FEITH. Sometimes press reports are wrong.

Mr. NADLER. When you saw Newsweek or others report that your
subordinates sent such a memo, you didn’t check into it?
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Mr. FEITH. To tell you the truth, I don’t remember even hearing
about it until I read Professor Pearlstein’s testimony.

Ms. WASSERMAN SCHULTZ. I am finished

Mr. NADLER. The gentlelady’s time has expired. I now recognize
the gentleman from Iowa, Mr. King, for 5 minutes.

Mr. KING. Mr. Chairman, with consent, I would be happy to yield
to another Democrat witness and temporarily pass my turn.

Mr. NADLER. Are you yielding your time?

Mr. KING. Just temporarily passing my turn.

Mr. NADLER. Either you yield your time or you will ask your
questions now.

Mr. KING. Mr. Chairman, I would be happy to take advantage of
this 5 minutes that you so graciously allowed me, and I will start
this out this way:

Mr. Sands, I am looking through your written testimony. I am
not able to find this. But this is what I think I heard you say and
I would ask you if you can clarify or agree.

Speaking of Mr. Feith, when you said, and I believe this is what
I heard, al-Qaeda are not entitled to Geneva Convention protection
at all, would that be the exact quote that I heard from you and is
that in your written testimony and I missed?

Mr. SANDs. I will happily give you the exact quote again. It is
from an abstract, which I will give if the Committee wishes it, the
point is that, “the al-Qaeda people were not entitled to have a con-
vention applied at all, period.” I interpreted that to include the
rules reflected in Common Article 3. The reason it was of interest
to me was that my book was about an al-Qaeda individual.

Mr. KING. At least, in essence, I have characterized this rel-
atively accurately, and I think Mr. Feith agrees with that by
watching his head nod.

I take you back to a statement that you made in response to Mr.
Yoo’s testimony in the previous hearing. By the way, we are still
looking for that letter that was copied to us. I have no doubt it was
sent, but there is a copy in my testimony.

In any case, you say that Mr. Yoo is incorrect, and when he char-
acterizes you as having interviewed him for the book. And here’s
the quote that says, “Over hundreds of hours I conversed or de-
bated with many of those most deeply involved in that memo’s life.
They included, for example, the Deputy Assistant Attorney General
at DOJ, Mr. Yoo.” Accurate statement from your testimony.

So, Mr. Sands, I would ask can you understand how it would be
that Mr. Yoo might have misunderstood, having missed that nu-
ance “I conversed or debated” in that phrase?

Mr. SANDS. I think there is a great difference between the word
“interviewed” on the one hand and the words “conversed or de-
bated” on the other hand.

Mr. KiNG. Would you concede, perhaps, if he is debating you, he
didn’t think about whether or not he was being interviewed for a
book and that statement “conversed or debated?” To me, that is a
nuance.

Mr. SANDS. I am happy to read you what he said.

Mr. KING. I am going to run out of time and I don’t expect the
Chairman is going to grant me an additional minute so I'm going
to have to trudge onward here.



115

I would point out that I think perhaps Professor Feith has cho-
sen his words as carefully as you, Mr. Sands. I would turn to Mr.
Feith and ask him if he can clarify the statement that the al-Qaeda
are not entitled to Geneva Convention protection at all.

Mr. FEITH. The decision that the President made on February 7,
2002, was that the Geneva Conventions don’t apply to our conflict
with al-Qaeda. The lawyers in the government made a distinction
between the conflict that we had worldwide with al-Qaeda and the
conflict we had with the Taliban in Afghanistan. And what the
President said is the Geneva Conventions do not apply to our con-
flict worldwide with al-Qaeda, because al-Qaeda is not a party to
the Geneva Conventions. It does apply to our conflict with the
Taliban.

Now I understand that there is a controversy over whether Com-
mon Article 3 should apply even to groups like al-Qaeda. What 1
am saying is at the time, I don’t recall that anybody in the Admin-
istration made that argument. The people who counted, the law-
yers who worked this, and I did not work this with them other
than ask a question why not use Common Article 3. But the law-
yers who actually worked this came up with a recommendation and
the President in his statement cited the Justice Department’s con-
clusion that Common Article 3 did not apply.

I realize that reasonable people differ on the subject, as I said,
and the Supreme Court ultimately said the Administration was
wrong on the subject. But when I was talking with Mr. Sands, I
was reflecting the views of the President on the subject.

Mr. KiING. Thank you, Mr. Feith. Now there has been some dis-
agreement in your opening statement, yours with Mr. Sands, on
who said what, when. Would you like to address that. Are you will-
ing to stand on the statements that are part of your testimony and
your rejection of Mr. Sands’ accuracy of those?

Mr. FEITH. I think that Mr. Sands essentially confirmed that
what he said was inaccurate because he said that I said that no
one at Gitmo was entitled to any Geneva Convention protections at
all. Then, when he was asked to produce the statement, he pro-
duced a statement that applied only to al-Qaeda.

Mr. KING. Mr. Sands, would you release those tapes?

Mr. SANDS. I have already said so. If the Committee wishes to
have a copy, I would make them available to the Committee.

Mr. KING. This Committee Member would like to have a copy.

I thank you very much. I thank all the witnesses for your testi-
mony, and yield back the balance of my time with time left over,
and I credit it to the Chairman, Mr. Conyers.

Mr. CONYERS. Mr. Chairman, I ask unanimous consent that the
tapes in question be made a part of the record.*

Mr. NADLER. Without objection.

The Chair now recognizes the gentleman from Minnesota, Mr.
Ellison.

Mr. ELLISON. Thank you, Mr. Chairman.

*The tapes submitted by Mr. Conyers have been made a permanent part of this hearing
record and are available at the Committee.
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Mr. Feith, just to clear this up, do you concede that people des-
ignated as POWs are subject to questioning by authorities that
have them in custody?

Mr. FEITH. They can be questioned. According to the Geneva
Convention, no form of coercion to secure information can be used.

Mr. ELLISON. So you agree they can be questioned, you just be-
lieve they ought—well, I think your answer is clear on the record.
Thank you.

Let me also ask this question. In an earlier hearing, we had
Colonel Wilkerson here, and I heard you object to being here be-
cause of his presence. Was that true?

Mr. FEITH. Yes

Mr. ELLISON. What is your objection to Colonel Wilkerson?

Mr. FEITH. That was laid out in a letter that I sent.

Mr. ELLISON. I want to hear it now.

Mr. FEITH. He has made a number of very personal and vicious
remarks. He has accused me of being a card-carrying member of
the Likud party in Israel and he has accused me of having loyalty
to Israel rather than the United States. I think that is a vicious,
false, and bigoted remark.

Mr. ELLISON. Is that the only basis for your objection?

Mr. FEITH. He made other nasty statements too. I don’t think I
am interested in rehearsing all of them.

Mr. ELLISON. I don’t really care if you are interested. He was a
witness, you are a witness. You gave a public reason for not being
here. And I think the Committee is entitled to know what it is.

Mr. FEITH. I think that remark, in and of itself, establishes why
I think he was not an appropriate person for this.

Mr. ELLISON. Is there anything he said with regard to your role
in the policy regarding detainee questioning that caused you to
refuse to appear on the panel?

Mr. FEITH. I believe he has made a number of very reckless re-
marks describing top Administration officials as war criminals, and
I just think that it’'s—I think he is a reckless guy. I mean in the
hearing here he said an absolutely extraordinary thing. He said
that he had to violate the rules when he was a soldier in Vietnam
not to shoot a 12-year-old girl. He said it two or three times.

Mr. ELLISON. Mr. Feith, that can’t be the basis of your objecting
to being here.

Mr. FEITH. It is a sign of the kind of irresponsibility.

Mr. ELLISON. I control the time, Mr. Feith. I am trying to get at
why you objected to being here. One is a personal comment that
he made about you, another one is that you think he criticized
some members of the Administration and you didn’t appreciate
that criticism.

Mr. FEITH. Third, he speaks recklessly.

Mr. ELLISON. Is there anything that he said about your role with
regard to detainee interrogation that was the basis of your refusal
to appear?

Mr. FEITH. He is lumping me together with other people in the
Administration that he said reckless things about, about war
crimes and the like.

Mr. ELLISON. So I am trying to get into did he make a statement
regarding your role?
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Mr. FEITH. Why don’t you tell me what you have in mind.

Mr. ELLISON. Why don’t you tell me the truth. I am trying to fig-
ure out——

Mr. FRANKS. Regular order here. Badgering the witness here.

Mr. ELLISON. We are not in court.

Mr. NADLER. The gentleman will suspend.

This is not a courtroom. I don’t think badgering the witness is
an objection.

Mr. FRANKS. But he is certainly doing that.

Mr. NADLER. The gentleman will continue.

Mr. ELLISON. Moving along. I am just going to say there is noth-
ing that he said about your role in regard to detainee questioning
policy that formed the basis of your refusal to appear, it’s just you
don’t like him so you didn’t appear. That is what I gather.

Mr. FEITH. That is not what I said.

Mr. ELLISON. Then make the record clear, Mr. Feith.

Mr. FEITH. I don’t understand what you are getting at.

Mr. ELLISON. It doesn’t matter whether you understand, you
have to answer the question or refuse to. What is the factual basis
with regard to detainee policy?

Mr. FEITH. I laid it out in the letter that we sent you. I will pull
the letter out.

Mr. ELLISON. So you are refusing to answer now. Are you refus-
ing to answer?

Mr. FEITH. I will read you what I said.

Mr. ELLISON. The answer is I am trying to get at the facts as
to why he refused to appear with Colonel Wilkerson, not at who he
didn’t like or any kind of personal invectives.

Mr. FEITH. Mr. Ellison, here’s what my lawyer said in his letter
to Chairman Conyers: What I object to is not that Mr. Wilkerson
disagrees with Mr. Feith about the issues. In discussion of issues
of public importance, disagreements are inevitable and welcome.
But what should neither be expected nor tolerated are the kinds of
personal vicious, groundless attacks that Mr. Wilkerson has repeat-
edly directed at my client.

Mr. ELLISON. That is all, Mr. Feith. You have pretty much made
it clear, it is personal invective. In your book, War and Decision,
you state that Attorney General John Ashcroft said the main prob-
lem with applying the Geneva Conventions is that it would pre-
clude effective interrogation. I want to make sure I understand
that correctly. Did Attorney General Ashcroft tell you that pris-
oners? could not be effectively interrogated under Geneva Conven-
tions?

Mr. FEITH. I think what he was addressing was under POW—
if they had POW status under the Geneva Convention.

Mr. ELLISON. The first thing you told me is you can question a
POW. We don’t have to retry that. I want to know, did the Attor-
ney General tell you that prisoners could not be interrogated at Ge-
neva Conventions?

Mr. FEITH. I believe he was saying they couldn’t be interrogated
effectively.

Mr. ELLISON. Did he tell you?

Mr. FEITH. They couldn’t be interrogated effectively if they had
POW status.
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Mr. ELLISON. So he said to you they could not be interro-
gated——

Mr. FEITH. It wasn’t to me.

Mr. ELLISON. I am going to finish my question. Did Attorney
General Ashcroft tell you that prisoners could not be effectively in-
terrogated under Geneva?

Mr. FEITH. If they had POW status.

Mr. ELLISON. All right. Now do you know why he was under the
impression that they could not be interrogated effectively if they
are in the circumstance you described?

Mr. FEITH. I believe it is because the general view, as I under-
stand it, of the lawyers in the military

Mr. ELLISON. Is it because

Mr. FEITH. May I please answer your question?

Mr. ELLISON. Is it because you cannot use coercive methods?

Mr. NADLER. The time of the gentleman has expired

Mr. ELLISON. One more minute.

Mr. NADLER. Without objection, the gentleman may have 1 addi-
tional minute.

Mr. IssA. I object. It’s timely. I object.

Mr. NADLER. The gentleman’s objection is heard.

I recognize the gentleman from Virginia for 5 minutes.

Mr. ELLISON. Mr. Chairman, can I be heard? How come every-
body gets an extra minute but I don’t?

Mr. NADLER. Because no one objected. The gentleman from Cali-
fornia objected to the request for unanimous consent for an addi-
tional minute. The Chair has no power beyond that.

Mr. ELLISON. Mr. Chairman, it has been a practice in this hear-
ing people have had an extra minute.

Mr. NADLER. I understand that. And previously when I requested
or someone requested unanimous consent, no objection was heard.
In this instance, for some reason, an objection was heard. Appar-
ently, continues to be heard.

Mr. IssAa. Mr. Chairman.

Mr. NADLER. The gentleman from California.

Mr. IssA. In the spirit that we are going to have a normal-Ques-
tion and answer, I certainly want a proper opportunity, and would
withdraw my objection at this time.

Mr. NADLER. I thank the gentleman for withdrawing his objec-
tion.

Without objection, the gentleman from Minnesota has an addi-
tional minute.

Mr. ELLISON. Mr. Feith, do you know why the Attorney General
would believe that you could not effectively interrogate a detainee?

Mr. FEITH. I would assume that he was reflecting the view of our
military lawyers that the way the Geneva Convention provision on
POW interrogation reads, you can’t even offer any kind of induce-
ment, positive or negative, to a POW to answer a question. You
can’t say we will give you cigarettes if you answer the question.
Anything of that type.

And so the view that many people have is that unless a detainee
is completely voluntary and offering information, you are not going
to be able to get any information from him if he has POW status.

Mr. ELLISON. Ms. Pearlstein, do you have any reaction to that?
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Ms. PEARLSTEIN. I guess I have two reactions. One is that to clar-
ify, if I may, Mr. Feith’s testimony. He was speculating that the
reason that the Attorney General believed that interrogation would
not be effective if conducted as against a detainee who is a estab-
lished POW was because he imagined that was the advice that the
military lawyers were giving. First, that is supposition.

Secondly, based on my own extensive conversations with military
lawyers, I have not encountered one who would have taken that po-
sition. So I leave that as an open question before the Committee,
what position a military lawyer would take with respect to the effi-
cacy of interrogation under Geneva 3.

Mr. NADLER. The time of the gentleman has expired. The Chair
now recognizes for 5 minutes the gentleman from Virginia.

Mr. Scorr. Thank you. Thank you, Mr. Chairman. Professor
Feith, does the present policy of the United States allow torture or
not?

Mr. FEITH. It does not

Mr. Scorr. What you call aggressive techniques or humane
treatment doesn’t make a technique that everybody considers tor-
ture not torture just because you described it. There are a lot of
memos that have been discussed. Was the policy changed as to
what techniques would be allowable? That is to say, were there
some techniques that have previously been prohibited that would
be allowed under your guidance?

Mr. FEITH. There were various changes in detainee policy. But
what didn’t change was the directive that everybody had to comply
with the law. Torture was against the law. Everybody had to give
the detainees humane treatment. That didn’t change.

Mr. ScoTT. Was there any functional difference then as to what
was allowed and what was not allowed?

Mr. FEITH. Yes. Absolutely. There were various discussions of
what was allowed and not allowed.

Mr. ScorT. Those concepts were there before, they were there
after. Was there any functional difference in what was allowed and
what was prohibited before allowed under the new interpretations?

Mr. FEITH. Yes.

Mr. ScorT. What? What was the difference?

Mr. FEITH. Initially, the interrogators at Gitmo were operating
under the Army Field Manual. General Hill, in October 2002, sent
up a memo and said the techniques that we are using under the
Field Manual are not adequate with respect to a small number of
especially important detainees and we would like to use some addi-
tional techniques that are within the law but beyond the limits of
the field manual.

They were considered. Secretary Rumsfeld approved some of the
techniques that were before him and then later, when Secretary
Rumsfeld was told there was concern on some of the part of service
lawyers about the legality of the arrangement that he had just ap-
proved, he, in the middle of January of 2003, said, If there are con-
cerns among lawyers, then I want it stopped. I want all the new
procedures stopped. I want all the relevant lawyers brought to-
gether in a working group. I want them to study this matter and
I want them to come back to me.
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I think his reaction was actually very admirable. He did exactly
what I think any of you and any of us concerned about civil lib-
erties and respect for the law would have done. He was told there
was unease. He said if there’s unease, I want all the new proce-
dures stopped. I want this studied. If there are people who are not
part of the original process who should be part of the process, I
want them brought in.

Mr. Scorrt. Is it your testimony that it was based on everybody
else, the interpretation of everybody else in the world, that there
was no policy of the United States that people would be subjected
to techniques that everybody else in the world considered torture?

Mr. FEITH. By the way, if you are talking about waterboarding,
that was one of the techniques mentioned that Secretary Rumsfeld
did not approve. When the memo came up, he rejected that.

Mr. ScorT. Let me ask a more direct question. To the best of
your knowledge, were any detainees tortured?

Mr. FEITH. My understanding is that there were detainees who
were killed and murdered. I base that, in part, on what Professor
Pearlstein said, and various news reports.

Mr. ScorTt. What happened to those?

Mr. FEITH. What we did is what a proper government does under
these circumstances. Those things were investigated, people were
identified as criminally culpable, they were prosecuted, and when
convicted, punished.

Mr. ScoTT. Why do they think they could do what they did?

Mr. FEITH. I don’t believe that they necessarily believe they could
do what they did. They just did it. There are people who do bad
things that are against law and against policy.

Mr. ScoTT. Let me ask Professor Pearlstein. Why did the people
who were doing that torturing think they could do what they did?

Ms. PEARLSTEIN. Well, I think there were different reasons that
people acted as they did. But I think there is no question that part
of the reason that some acted as they did was that they believed
they had the authority to do so.

If T may, just from the report you have in your record, I sub-
mitted it with the testimony in 2006, in one of the court martial
proceedings against a young officer, chief warrant officer, young
troop, Chief Warrant Officer Welshoff for the murder of one of the
detainees, Welshoff claimed that he was not at all trained for the
interrogation of captured detainees.

This is the young soldier put on trial for the murder of a de-
tainee stuffed into a sleeping bag wrapped with rope and suffocated
to death. He testified that he understood that he was authorized
to force this detainee into a sleeping bag, based in part on a memo-
randum from General Ricardo Sanchez, the highest ranking mili-
tary official in Iraq and the time. In that memo, General Sanchez
authorized harsh interrogation techniques, including sleep and en-
vironmental manipulation, the use of aggressive dogs, and stress
positions, even as General Sanchez acknowledged that other coun-
tries would view these techniques as inconsistent with the Geneva
Conventions.

That memorandum was the only in-theater guidance that
Welshoff testified he received. The use of the sleeping bag tech-
nique was authorized by his immediate company commander.
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The reason I testified earlier as I did that limits

Mr. NADLER. The time of the gentleman is expired. Without ob-
jection, the gentleman will have an additional minute.

Mr. KING. In the interim, I have a parliamentary inquiry.

Mr. NADLER. The gentleman will state his parliamentary inquiry.

Mr. KING. Mr. Chairman, I am watching the witnesses and some
of them are undergoing water torture, having drank nearly a pitch-
er of water. One is undergoing fluid deprivation. All of them are
undergoing food deprivation. And I don’t know if it’s cruel and in-
humane at this point but it’s 2 hours and 45 minutes into this
hearing. I would ask if the Chairman would grant the witnesses 45
minutes to have a break and have some lunch and get some relief
from this relentless pressure.

Mr. NADLER. That is not a parliamentary inquiry. But I will
state that there is another hearing scheduled for this room and we
have to vacate the room by about 1:15 or perhaps 1:30. So, unfortu-
nately, we are not going to be able to do that. I would love to take
lunch now, but we can’t do that. The hearing will end by 1:15 or
1:30 because we will be chased out of here.

Mr. KING. Mr. Chairman, do you have an opinion on whether
this is cruel and inhuman?

Mr. CoNYERS. Will the gentleman yield?

Mr. NADLER. I will be happy to yield to the Chairman.

Mr. CoNYERS. The question is whether it is cruel and inhuman
to the Members of the Committee. I mean, we have all been here,
too.

Mr. NADLER. I would also state that none of us are POWs and
therefore entitled to the benefits of such treatment.

Mr. CONYERS. I think the professor was in the middle of an an-
swer.

Mr. NADLER. The gentleman had been granted an additional
minute of time. We will resume that.

Which professor? Professor Pearlstein.

Ms. PEARLSTEIN. I was just concluding, if I may, and without
prejudice to the further consideration of the possibility of a break,
the point I was making was simply the ambiguity of guidance and
the existence of the authorization of the techniques we have been
discussing. Without clarification, not just after 9/11, but over a pe-
riod of years, clearly in the findings of Defense Department inves-
tigations themselves contributed to the record of torture and abuse
I discussed.

Mr. ScorT. Thank you. Now is it a defense to torture that you
got good information as a result of the torture?

Ms. PEARLSTEIN. To my knowledge, not a defense to torture
under international law. In fact, I know it is not a defense to tor-
ture under international law that you got good information.

Mr. Scorr. Is it a defense that you couldn’t get the information
under traditional interrogation techniques but you thought you
could get it with a little torture?

Ms. PEARLSTEIN. No, that is not a defense.

Mr. ScorT. Whose responsibility is it to ensure that detainees
were not tortured or killed and that our troop are properly trained
to avoid torturing and killing people? Let me ask Professor Feith,
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since he was in the Department of Defense. Whose responsibility
is it?

Mr. NADLER. The gentleman’s time has expired, but the witness
can answer the question.

Mr. FEITH. My understanding is that the combatant commanders
are responsible for proper treatment classification, administrative
processing, and custody of detainees, and ensuring prompt report-
ing of suspected or alleged violations.

Mr. NADLER. The gentleman’s time has expired.

The gentleman from North Carolina is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

Professor Feith, are you intending to imply by that, that respon-
sibility for any kind of conduct that takes place in the military is
down at the level that you just described?

Mr. FEITH. It is not down. You are talking about a Four-Star
General. I am just telling you what DOD directives say. If it were
to be the case that a combatant commander was not fulfilling his
responsibility to investigate, prosecute violations of law and policy,
then that would be a serious breach of the combatant commander’s
responsibility and his superior, the Secretary of Defense, would be
responsible for remedying that problem.

I mean, the way the U.S. Government works is people have re-
sponsibility at various levels. And if people are not fulfilling those
responsibilities, people at a higher level have to make sure those
get fulfilled.

Mr. WATT. I am not arguing with you, I am just trying to get
clarification of whether you were saying that there is no upward
responsibility for decisions that get made. I presume the buck stops
with the Commander in Chief.

Mr. FEITH. No. The buck stops with the President. That is what
Harry Truman said.

Mr. WATT. That wasn’t a trick question. I am just trying to get
clarification on what it was you were saying.

There has been a lot of dispute about who has responsibility
here. Is there any dispute about Professor Pearlstein’s testimony
that there has, in fact, been torture?

Mr. FEITH. No.

Mr. WATT. Is there dispute about that? The answer to that is no?

Mr. FEITH. There was no dispute there was torture.

Mr. WATT. That is all I am asking, Professor Feith. Is there a
dispute about what was reported by the Human Rights First and
Human Rights Watch reports that suggest that there were 100-
plus detainees who died in U.S. custody, including 34 whose death
the Defense Department reported as homicides?

Mr. FEITH. I don’t know if that is right or wrong.

Mr. WATT. Professor Pearlstein, is there dispute about that?

Ms. PEARLSTEIN. No, not to my knowledge.

Mr. WATT. Professor Sands.

Mr. SANDS. I am not familiar with the facts, sir.

Mr. WATT. Is there any dispute about the fact that at least eight
of those detainees were tortured to death?

Mr. FEITH. If they were, it is disgusting and horrible and they
should be punished.
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Mr. WATT. I didn’t ask you whether it was disgusting and hor-
rible. I am trying to find out whether the facts are in dispute. Is
it a fact or is it not a fact? That is all I am trying to find out.

Mr. FEITH. I don’t know. I don’t have personal knowledge about
it.

Mr. WATT. So regardless of who has the responsibility for it,
whether it is a general down at the command level, or the Sec-
retary of Defense, or the Commander in Chief, there is no dispute
that the United States has engaged in torture. Or somebody who
worked for the United States has engaged in torture. Let me put
it that way. Is there a dispute about that?

Mr. FEITH. I don’t think there is a dispute that there were people
who misbehaved and did terrible things.

Mr. WATT. The question I want to get to, Professor Feith, is to
what extent if any, in your estimation, and then I would like the
response of Professor Pearlstein and Professor Sands to the same
question, to what extent if any did that torture take place as a re-
sult of either clear communication of what the standards were by
whoever had responsibility, or a wink and a nod, or, yeah, you're
not supposed to engage in this, but it’s okay with us as your superi-
ors if you do.

Professor.

Mr. IssA. Mr. Chairman, I would ask unanimous consent for 1
additional minute for the gentleman.

Mr. FEITH. I can say that I never saw a wink or a nod from any
senior Administration official on these enormously important
points for us that the law had to be complied with, the torture stat-
ute had to be complied with and all detainees should get humane
treatment.

Mr. WATT. So no notice occurred as a result of kind of an implicit
approval of it.

Mr. FEITH. That is right.

Mr. WaTT. Okay.

Professor Pearlstein and then Professor Sands.

Ms. PEARLSTEIN. I would emphasize two points. In addition to
whatever was specifically authorized at any point time, there are
two things to me that on the record already seems clear. One is
that we sent a bunch of troops into a war zone with completely in-
adequate guidance about how detainees were to be treated. And,
two, is that even after it became clear that the guidance was com-
pletely inadequate and unclear and that as a result it was leading
to a massive problem of detainee abuse and torture, the Defense
Department took years to take any action at all in response to
what was going on.

Mr. SANDS. I focused on detainee 063, and in his case there was
no need for a nod and a wink or anything implicit because there
was an explicit authorization to use techniques that, at the very
least, amounted to inhumane treatment and most people now be-
lieve amounted to torture. So that was directed explicitly as a re-
sult of the memorandum signed by Mr. Rumsfeld on the 2nd of De-
cember 2002.

Mr. NADLER. The time of the gentleman has expired. We will
now go to a second round of questioning.

Mr. KiNG. Mr. Chairman.
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Mr. NADLER. Who seeks recognition?

Mr. KING. Mr. Chairman, I would ask unanimous consent that
the witnesses be able to let us know if they would like a short
break in this interim. I am actually feeling sorry for them.

Mr. NADLER. If any witness needs to take a short break, they
may do so. But the fact is we only have about 40 minutes at the
outside, and I hope we can complete our business within that. So
I can’t agree to that.

Mr. KING. I yield back.

Mr. NADLER. Thank you.

The Chair now recognizes himself for 5 minutes. I am going to
be a little more strict in this round on the 5 minutes because of
the timing.

I want to just ask, first of all, Professor Pearlstein and Professor
Sands, very quickly. I read before from the definitions of category
2 and category 3; category 2, including 20-hour interrogations,
hooding, removal of clothing, use of detainee’s phobias such as fear
of dogs to induce stress; category 3, including waterboarding, cold
weather and cold water, the use of scenarios designed to convince
the detainee that death or severely painful consequences are immi-
nent to him or his family. And that the memo that we talked about
before said that category 3 was legal but not advised and category
2 was okay.

I asked Professor Feith if these techniques were humane under
the Geneva Conventions, he said depending on how they were ap-
plied, depending on the circumstances.

Professor Pearlstein, Professor Sands, very quickly, are these
techniques under any circumstances proper?

Mr. SANDS. They are under no circumstances compatible with
Common Article 3. They are clearly prohibited.

Mr. NADLER. That includes category 2.

Mr. SANDS. Includes almost all of category 2 and all of category
3.

Mr. FEITH. Mr. Chairman.

Mr. NADLER. Getting back to detainee number 063, detainee 063
was forced to perform dog tricks on a leash, straddled by female
interrogator, told that his mother and sister were whores, forced to
wear a woman’s bra and thong on his head during interrogation,
forced to dance with a male interrogator, and subjected to an
unmuzzled dog to scare him. These seem to be category 2 treat-
ments.

Professor Sands, you would assert that this was completely ille-
gal.

Mr. SANDS. He was also forced to stand naked, he was also hos-
pitalized for hypothermia. They are clearly in violation of the min-
imum standards of international law. There is no question about
that.

Mr. NADLER. Did Secretary Rumsfeld approve of the plan for de-
tainee 063, to your knowledge?

Mr. SANDS. He approved the techniques being used. There was
then a plan adopted, which we have not seen because it has not
entered into the public domain. But it reflected the standards re-
flected in his memao.



125

Mr. NADLER. Do you know who reviewed or approved the interro-
gation plan for Mr. Al Khatani?

Mr. SANDS. I know certainly General Miller, who was down at
Guantanamo at the time, approved it.

Mr. NADLER. You don’t know of anybody else?

Professor Feith, do you know, did you review or approve the in-
terrogation plan for Mr. Al Khatani?

Mr. FEITH. No.

Mr. NADLER. Do you know who did?

Mr. FEITH. No, I don’t.

Mr. NADLER. Professor Sands, do you know if the International
Security Council or their deputies discussed it?

Mr. SANDS. I don’t know. But my understanding is the treatment
of detainee 063 did not go to the National Security Counsel.

Mr. NADLER. Professor Pearlstein, would you agree or not that
the category 2, and not to mention the category 3 measures, would
be categorically illegal and not dependent, as Professor Feith said,
on how they were administered under the circumstances?

Ms. PEARLSTEIN. Everything under category 3 is categorically
prohibited under Geneva.

Mr. NADLER. Category 2?

Ms. PEARLSTEIN. Stress positions, yes. I am reading through
these to refresh my recollection.

Mr. NADLER. Placing a hood over his head.

Ms. PEARLSTEIN. All of these are, at a minimum, cruel, inhuman,
and degrading treatment.

Mr. NADLER. Professor Feith, you do not think these are, per se,
cruel and inhuman?

Mr. FEITH. I do not. I want to clarify something. The 18 tech-
niques were brought forward, and General Hill, in bringing them
forward, specifically called into doubt the legality of the category
3 techniques. So it is important to point that out.

Then, when Mr. Haynes presented his memo to Secretary Rums-
feld, he specifically said we do not recommend that you approve
any of the category 3——

Mr. NADLER. What he said, to be precise, was,

“While all category 3 techniques may be legally available, we be-
lieve as a matter of policy a blanket approval of category 3 tech-
niques is not warranted at this time.”

Mr. FEITH. I understand that. I was in the meeting. What I re-
member——

Mr. NADLER. Excuse me. That is the memo signed by Bill
Haynes, a memo to Secretary of Defense Rumsfeld, and it is grant-
ed it didn’t recommend using it, but he did find it legal and did
say they could use category 2.

My time has now expired. I recognize the Ranking Member of the
Subcommittee, the gentleman from Arizona, for 5 minutes.

Mr. KING. Mr. Chairman, point of order. Another protest sign
just came in the room as you were speaking. It is just to the right
of camera underneath one of those pink caps. I would ask it be re-
moved from the room.

Mr. NADLER. I don’t see a sign.

Mr. KING. It is on a shirt.
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Mr. NADLER. If it is on a shirt and the person is sitting down so
it is not visible, I will allow that.

Mr. KING. The person walks in and out of the room.

Mr. NADLER. Don’t walk out in the half hour or so remaining to
the hearing.

The gentleman is recognized for 5 minutes.

Mr. FRANKS. Thank you, Mr. Chairman.

Ms. Pearlstein, I just wanted to get a yes or no answer, then I
will let you expand on the next question. In Mr. Witte’s book he
said, “In Iraq and Afghanistan, detainees actually died in custody
in incidents the military deemed homicides, though none of the in-
terrogation tactics used in these case were authorized.”

Do you know, of those people who died in custody, do you know
of any technique that was used that caused their death that was
specifically authorized by the United States Government?

Ms. PEARLSTEIN. I think the answer to that question remains un-
clear. I quoted before the testimony of the young officer who said
he believed that he was authorized to stuff a detainee in a sleeping
bag.

Mr. FRANKS. I understand. But you don’t know of anything that
was authorized like that, yes or no.

Ms. PEARLSTEIN. Some of the soldiers believed it was authorized.

Mr. FRANKS. So I am not going to get an answer. Let me just ask
you this then. What specific, specific interrogation techniques
would you recommend under the framework that you choose that
the government use to obtain information from known terrorists
who are resisting the questions when those terrorists refuse to pro-
vide information voluntarily. What techniques would you use, Ms.
Pearlstein?

Ms. PEARLSTEIN. I think the techniques——

Mr. FRANKS. Specifically.

Ms. PEARLSTEIN. What it is elaborated in the Army Field Manual
is an excellent start.

Mr. FRANKS. Enlighten me. What specific techniques would you
use?

Ms. PEARLSTEIN. Do you want me to read to you

Mr. FRANKS. I would like you to give me your opinion.

Ms. PEARLSTEIN. I am not an interrogator, so I am not sure I am
the witness best qualified to give that.

Mr. FRANKS. So would you like to make a shot?

Ms. PEARLSTEIN. I think the answer is the U.S. Army Field Man-
ual has multiple sections that describe appropriate interrogation
techniques. I think that is a good approach.

Mr. FRANKS. You don’t know anything you would use that would
get reluctant information from a terrorist.

Ms. PEARLSTEIN. I would prefer to receive some training before
I was sent into a room like that.

Mr. FRANKS. That is great. Professor Feith, read one more time
the specific phrase that you read earlier about POWs, how they can
be questioned and what the course of nature of that could be or
could not be.

Mr. FEITH. In Article 17 of the Geneva Convention it says that
no physical or mental torture nor any other form of coercion may
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be inflicted on prisoners of war to secure from them information of
any kind whatever.

It says, “Prisoners of war who refuse to answer may not be
threatened, insulted, or exposed to unpleasant or disadvantageous
treatment of any kind.”

Mr. FRANKS. That is pretty clear to me. That may escape a lot
of us, but that is pretty clear to me. That means if you said you
don’t answer that question, we are not going to let you play check-
ers this afternoon. You wouldn’t be able to do that, is that correct?

Mr. FEITH. I believe that is right.

Mr. FRANKS. Well, I think that if we said that you were a pris-
oner of war, under that language, Mr. Ellison’s questions would
have been out of bounds. I think that the entire Committee hearing
would be out of bounds. I think that, unfortunately, if Osama bin
Laden and Khalil Sheikh Mohammad were sitting in the corner,
they would be laughing at this Committee right now because they
understand our system better sometimes than we do.

In terms of a wink and a nod, don’t you think terrorists wink and
nod about being tortured to each other?

Mr. FEITH. As we know, and as was referred to earlier, part of
the training that al-Qaeda people have received, and it is in writ-
ing, is to always claim that they were tortured when they are in
detention.

Mr. Franks, may I use your time to clarify something that I
wanted to say with regard to what the Chairman was talking
about. When I said that the techniques from the 18 techniques
memo were consistent with humane treatment, depending on how
they were done, I was referring only to those that Secretary Rums-
feld had actually approved because the several that he hadn’t ap-
proved, there were legal-Questions that were raised by General
Hill about them, and it was not recommended that they be used
and Secretary Rumsfeld did not approve them.

So I just want to make it absolutely clear that I am not saying—
I am not offering an opinion on whether the techniques that were
rejected by Secretary Rumsfeld could have been used properly.

Mr. FRANKS. My last thought here.

Mr. FEITH. In other words, Secretary Rumsfeld only approved, of
the category 3 items, the only one that he approved was use of
mild, non-injurious physical contact such as grabbing, poking in the
chest with the finger, and light pushing.

Mr. NADLER. Would the gentleman yield. Did he approve any-
thing or everything or disapprove anything in category 2?

Mr. FEITH. Yes, he approved category 2, but in category 3——

Mr. NADLER. Thank you. But he approved category 2?

Mr. FEITH. Yes.

Mr. FrRANKS. Mr. Chairman, essentially, under the rationale of
the Committee here, if someone in prison in our American prisons
gets beat up tomorrow, we can blame the President.

I yield back.

Mr. NADLER. I thank the gentleman.

I now recognize for 5 minutes the gentleman from Minnesota.

Mr. ELLISON. Professor Pearlstein, some questions haves been
raised about whether you could use interrogation techniques that
are designed to get the suspect’s trust, and then get information
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out of them that way. For example, earlier I think Mr. Feith said
you couldn’t offer them cigarettes. Is that true?

Ms. PEARLSTEIN. I'm sorry; who cigarettes?

Mr. ELLISON. Detainees.

Ms. PEARLSTEIN. To clarify, it is currently, although I wish it
were otherwise, constitutional under U.S. law in U.S. prisons to en-
gage—for police to engage in questioning designed to illicit the
trust of a detainee and then get information under that way.

Mr. ELLISON. Under Geneva, Mr. Feith read out a description of
what would be permissible questioning strategy for a detainee, and
essentially it prescribed or prohibited a course of techniques. What
other kinds of interrogation techniques that are non-coercive would
be permissible?

Ms. PEARLSTEIN. I think, as the FBI has long called rapport-
building techniques are entirely permissible under that standard,
among others.

Mr. ELLISON. These are effective at gleaning information, is that
right?

Ms. PEARLSTEIN. As the one of the FBI interrogators put to me,
all I need to get good information is a room and time.

Mr. ELLISON. You don’t need waterboards. Is that what he said?

Ms. PEARLSTEIN. He didn’t even get there.

Mr. ELLISON. Let me ask you this question, Mr. Feith. There was
a November, 2002, meeting in which I believe the issue of the cat-
egories arose. Would you mind describing that meeting for us
today?

Mr. FEITH. What I remember is that Jim Haynes, the general
counsel of the Defense Department, said that the commander of
SOUTHCOM, General Hill, believed that the techniques that were
allowed under the field manual, which were those that weren’t in
effect at the time, while they were sufficient for many of the de-
tainees, were not sufficient for some of the key detainees. And so
he said that General Hill wanted authority from the Secretary of
Defense to go beyond the field manual but still to stay within the
law. And then we looked over the memo and it talked about things
like yelling at the detainee and good cop-bad cop.

So what we understood sitting around the table was that the
people who were proposing this were proposing something that was
very careful, very circumscribed, reflected a good attitude toward
the law, toward humane treatment, and the like. If you actually
read through this memo you will see

Mr. ELLISON. I don’t want to be rude to you, but I have got only
5 minutes. So General Hill and Jim Haynes were present, you were
present. Is that right?

Mr. FEITH. I don’t know that General Hill was present.

Mr. ELLISON. Who else was present besides Mr. Haynes?

Mr. FEITH. I don’t remember precisely. We went to lots of meet-
ings.

Mr. ELLISON. You were there.

Mr. FEITH. I was there.

Mr. ELLISON. Was it just you and Haynes?

Mr. FEITH. No. In a case like that, I would assume that General
Myers or General Pace or both of them was there. I don’t know.
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One would have to check the record. It is easy enough to find out
who was at that meeting.

Mr. ELLISON. Did anybody object to the use of the category 3
techniques?

Mr. FEITH. Yes, absolutely.

Mr. ELLISON. Who objected?

Mr. FEITH. We all did.

Mr. ELLISON. You all did.

Mr. FEITH. They weren’t approved. Except for the poke in the
chest.

Mr. ELLISON. Did anyone object to any category 2 techniques?

Mr. FEITH. They were considered to be, again, if done within the
bounds of no torture, no inhumane treatment, they could have been
done in a way that was considered okay.

Mr. ELLISON. Professor Sands, do you have a view of this issue?

Mr. SANDS. I do. What emerged, I had written about it, and what
emerged during the course of Admiral Dalton’s testimony was there
was a review initiated by Admiral Dalton, who was the General
Counsel of the Joint Chiefs of Staff to consult with military law-
yers. That was terminated early at the intervention of Mr. Haynes.
Before that happened, senior military lawyers expressed strong ob-
jections to category 2 techniques on the grounds that they were in-
consistent with the United States’ international obligations and
they amounted to cruel, inhuman, and degrading treatment.

It may well be that Mr. Feith was not aware that they had oc-
curred. Admiral Dalton was very clear that the intervention had
occurred at the instigation of Mr. Haynes directly, and apparently,
on her account, with the knowledge of General Myers.

Mr. NADLER. The gentleman’s time has expired. The gentleman
from California is recognized for 5 minutes.

Mr. IssA. Thank you, Mr. Chairman.

Mr. Feith, I would like to take you back to a discussion that went
on a little while ago about POW status. First, I would like to ask
one question. Looking back now as a professor and in the private
sector, if you were back at DOD again and you were dealing with
the prisoners of this war, would you, knowing what you know now,
have essentially said the Army, Navy, Air Force is not generally
equipped or trained to do interrogations that are outside that
which is in the Field Manual? Would that be a fair statement to
say, that at the beginning of this war, we were trained to do inter-
rogations to that level. CIA, other groups might have been better
equipped, the FBI, but not our uniformed military. Is that a lesson
learned?

Mr. FEITH. I think so. I think there have been, as you know, I
am sure, 15 or 20 investigations, studies of various aspects of the
problems, and they came to conclusions along the lines that you
just mentioned.

Mr. IssA. Going back, though, to POW, because I think it is im-
portant, first of all, all of the accusations and statements made
here today about people who died in captivity, people who clearly
were tortured, put into a bag, suffocated, those are all criminal acts
under existing law, and as far as you know, nobody above the indi-
viduals present at the time of those incidents ever authorized
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them. In other words, everyone who we know of that was involved
has been punished. Is that correct, to your understanding?

Mr. FEITH. I would say that no senior officials of the Administra-
tion ever authorized them. I don’t know the details about way
down.

Mr. Issa. Combatant commanders and above had nothing to do
with it.

Mr. FEITH. There is no evidence whatever that they were ever
authorized.

Mr. IssA. I would like to take you through a short line of ques-
tioning on POWs for a moment. I was an Army enlisted man and
an Army officer so I have been through this drill a bunch of times.
Isn’t it a true a prisoner of war is limited to only answering name,
rank, and serial number, essentially?

Mr. FEITH. Yes.

Mr. IssA. Isn’t it true a prisoner of war is entitled to essentially
be independently interviewed by outsiders? The Geneva Convention
generally calls for the Red Cross. Is that correct?

Mr. FEITH. Yes.

Ms. IssA. Isn't it true that a POW has a right to its chain of com-
mand to be intact? In other words, you can’t simply put all of
these—totally segregate people and deny them their chain of com-
mand. You can’t put them in solitary confinement. And in fact, the
senior officer or senior noncommissioned officer is, in fact, part of
that system, much like Presidential candidate Senator McCain and
how they reassembled while they were in captivity, their chain of
command.

Mr. FEITH. I think that is right. Whether somebody could be put
in solitary for disruptive behavior or something, I can’t comment on
that.

Mr. IssA. There are some nuances. But, in general, POWs are not
housed in separate facilities and POWs are, in fact, considered to
be a unit. In other words, they are allowed to maintain their nor-
mal military presence as a group. Isn’t that correct?

Mr. FEITH. Yes. Because they are viewed as lawful combatants.

Mr. IssA. So, essentially there would have been no way to take
al-Qaeda and other jihadists who were simply choosing to be on the
field and maybe a whole bunch of independents and bring them to-
gether in a conventional POW way without essentially allowing
people who may have been young and misguided and essentially
mixing them in with the most dedicated jihadists of al-Qaeda. Isn’t
that correct?

Mr. FEITH. That may be.

Mr. IssA. So, in a sense, although we can have a discussion about
lawful and unlawful things that occurred while in captivity, aren’t
we faced with a responsibility as the U.S. Government to treat
these people in a way that does not treat them as conventional
combatants because they are not, both for reasons of our benefit,
but also for reasons of their benefit?

Mr. FEITH. Yes. I believe there are multiple reasons why we
should not give POW protections to terrorist detainees who are not
entitled to it.

Mr. IssA. Thank you very much.
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Mr. Chairman, I have got all my questions answered. I yield
back.

Mr. NADLER. I thank the gentleman. The gentleman from Iowa
is recognized for 5 minutes. I am sorry, the gentleman from Vir-
ginia. I didn’t see him here.

Mr. Scorr. Thank you. I was in the back, watching it on the
monitor.

Professor Pearlstein, Professor Sands, do you want to respond to
that last colloquy?

Ms. PEARLSTEIN. Really, my only response is to emphasize that
the designation of al-Qaeda detainees as POWSs or not is not the
issue. I think it, in many respects, is correct, unlike with respect
to the Taliban, that al-Qaeda are not entitled to the full panoply
of POW protections. Having said that, it is irrelevant. What they
are entitled to, among other things, at a minimum is the protection
of Common Article 3, a provision of law that would prohibit the set
of techniques that we are discussing here today.

Mr. SANDS. I think I would agree with that. The issue of POW
status is a complete red herring. I don’t think Mr. Feith and I are
in disagreement about the POW issue. I think it may well be worth
sharing that in the United Kingdom, this issue doesn’t arise be-
cause there is no war against al-Qaeda and so the issue of designa-
tion of POWs or Geneva Convention simply does not arise. They
are treated by reference to the criminal law and they are pros-
ecuted accordingly. That is the way it is done.

So, in a sense, the Administration has created a rod for its own
bag by embarking on the direction of a war on terror and getting
stuck into issues of the Geneva Conventions. But I think Professor
Pearlstein is absolutely correct, the issue of POWs is of total irrele-
vance. What matters is the standards reflected in Common Article
3.

Mr. ScorTt. Well, if you redefine what constitutes torture, what
effect does that have? They have written memos that suggest that
what everybody else thought was torture is not torture. Does that
mean that that it is because they called it aggressive interrogation
techniques or they declare it to be humane, therefore it is?

Mr. SANDS. Well, I've listened with interest during the course of
the morning, and of course I accept entirely that there is no Mem-
ber of this House that would wish to engage in torture. That is a
given.

But, of course, if you then engage in a redefinition of torture, as
happened in August 2002 in the memo written by Mr. Bybee and
Mr. Yoo, and weighs it in terms of a threshold which basically ex-
cludes everything short of pain associated with organ failure or
death, a great deal is permitted.

And in those circumstances I think is important to come back to
a point in relation to something Mr. Feith said earlier. General Hill
did make a request on the 25th of October 2002, but that request
was for legal advice, not just from DOD but from Department of
Justice. And people often forget that.

When I was engaged in my conversation with Mr. Feith, one of
the things we did talk about, I'll sure he’ll recall, was the extent
to which the Department of Justice was involved. And the audio
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will show that his belief was this was a full interagency operation.
No one believes this was the Department of Defense off on a frolic.

And in that sense, I got from that, as I got from others, a strong
sense of confirmation that the Department of Justice memorandum
of August 2002 provided a basis for the decision-making, which al-
lowed the Administration to conclude that certain acts would not
constitute torture.

Mr. Scotrt. Well, if you can’t get information from the traditional
interrogation techniques, and if this Administration thinks with a
little torture that you can get some good information, what’s wrong
with torturing people to get the good information?

Mr. SanDs. Well, like Professor Pearlstein, and I'm sure Mr.
Feith, we've spoken to a lot of interrogators, and what have I
picked up, as Professor Pearlstein has picked up, from professional
interrogators in the military, in the FBI, in the Naval Criminal In-
vestigative Service, and anywhere else is you don’t need to go to
those techniques, because they don’t produce useful and reliable in-
formation. What works is rapport-building and related techniques.

And it’s the main problem with torture, is that it doesn’t provide
useful information. And, indeed, in the story that I told, as I de-
scribe, the aggressive interrogation amounting to inhumanity or
torture of Detainee 063 did not produce, as I was told, useful infor-
mation.

Mr. ScotrT. Professor Feith, what responsibility does the Under
Secretary of Defense for Policy have to make sure the troops are
properly trained so that they do not torture people?

Mr. FEITH. I don’t believe any. That’s not what the job of the
Under Secretary of Defense for Policy is. The issue for training of
military forces is within the services—in other words, within the
Army, the Navy, the Air Force. And that’s not an issue that is dealt
with in the Office of the Under Secretary of Defense for Policy.

Mr. ScorT. Detainee-related policies don’t come under that pur-
view?

Mr. FEITH. Basically, the way——

Mr. NADLER. The time of the gentleman is expired. The professor
may answer the question.

Mr. FEITH. I mean, I would answer it similar to what I said be-
fore. If it were clear that the services were falling down on their
job of training people, so that the problem could not properly be
handled in the service, that would be an argument for people work-
ing for the Secretary to say, “Mr. Secretary, you need to intervene.”

But the way the system is set up, the training of military forces
is handled within the services.

Mr. NADLER. Thank you. The time of the gentleman has expired.

The gentleman from Iowa is recognized for 5 minutes.

Mr. KiING. Thank you, Mr. Chairman. I move we adjourn.

Mr. NADLER. There are no more people to be questioned. I will
entertain the motion to adjourn in one moment. I must get some
boilerplate procedure out of the way.

Mr. KING. Mr. Chairman, there is a proper motion on the floor
to adjourn.

Mr. NADLER. If there are no further questions, we will adjourn
in a moment, but we must take care of this one paragraph of
boilerplate.



133

Oh, we'll take a vote on the motion to adjourn.

Mr. KiNG. I would agree if there is boilerplate to be processed
pending a vote to adjourn.

kMr. NADLER. We'll adjourn at that point without a vote, but
okay.

Without objection, all Members have 5 legislative days to submit
to the Chair additional written questions for the witnesses, which
we will forward and ask the witnesses to respond as promptly as
they can, so that their answers may be made part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

Before we adjourn, I would remind people that this hearing is
conducted with decorum. And I would ask that there be no dem-
onstrations as we leave the room and that no one get up with any
signs or anything else that could cause anybody to object.

And without the necessity for a motion to adjourn, the hearing
is adjourned.

[Whereupon, at 1:21 p.m., the Subcommittee was adjourned.]
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Mr Chairman:

Hearing on Administration Lawyers and Administration
Interrogation Rules, 15 July 2008

I am pleased to provide a copy of the entire audio of my interview with Mr Doug Feith that was held in
Washington DC on December 6™ 2006, as 1 offered during the above hearing and as you indicated
would be helpful. For the convenience of the Sub- Committee, I am also providing a transcript of the
audio. The Sub-Committee may wish to prepare its own transcript. The recording was made with Mr
Feith’s permission and began about 15 minutes after the interview was underway, so it does not
include our introductory exchanges, during the course of which I explained the subject and scope of the
book I was researching.

As stated in the course of my introductory statement during the hearing held before your Sub-
Committee on July 15™, my book (Torture Team: Rumsfeld’s Memo and the Betrayal of American
Values) and article in Vamzy Fair (The Green Light) accurately and fairly reflect the information [
obtained from Mr Feith in the course of our interview.

The information I obtained from Mr. Feith and others, as reflected in these writings, situates him at the
heart of a decision-making process which caused the Administration to abandon a long-standing and
honourable tradition of US military restraint, dating back to President Lincoln. As Undersecretary of
Defense for Policy, Mr Feith’s role included consideration of the implications of any change in DoD
policy or rules on the treatment of detainees. Mr Feith’s formal role was confirmed by Mr Stephen
Cambone (the Undersecretary for Intelligence) in a hearing before the Senate Armed Services
Committee on May 11™ 2004, when he told Scnator John Warner that “The overall policy for the
handling of detainees rests with the undersecretary of defense for policy, by directive.”

During the hearing, Mr Feith accepted that torture of detainees and other abuses had occurred on his
watch. That unhappy fact has undermined the national security of the US, brought into disrepute the
good name of the nation and its fine military, and made it more difficult to engage the cooperation of
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allies in responding to a serious threat. It has also caused international crimes to occur. That necessarily
raises issues of accountability and individual responsibility.

In his introductory Statement at the hearing on July 15%, Mr Feith devoted a great deal of attention to
the issue of POW status under Geneva. This is not a relevant issue: the rules reflected in Common
Article 3 of the Geneva Conventions prohibit inhumane treatment and establish a distinct, minimum
standard of protection for all detainees, not just those with POW status. Specifically, these rules
prohibit a number of acts for detainees “at any time and in any place whatsoever”, including “violence
to life and person”, “cruel treatment and torture”, and “outrages upon personal dignity, in particular
humiliating and degrading treatment”. These protections are not dependent upon the detainee having
POW status and, as the official commentary to Geneva makes clear, the scope of Common Article 3
“must be as wide as possible”. Judgments of the International Court of Justice and international
criminal tribunals have long held that the rules reflected in Common Article 3 “constitute a minimum
yardstick” for all armed conflicts.

POW status was indeed an issue on which Mr Feith dwelt at length during our interview, but he also
ranged more widely. In particular, he expressed a clear and unambiguous view on the wholesale non-
applicability of Geneva to Al Qaeda detainees at Guantanamo (this was the subject of my inquiry,
which focused on the treatment of Mohammed Al Qahtani, Detainee 063). Mr Feith told me that such
detainees should have no rights at all under Geneva, in terms that plainly included the rules reflected in
Common Article 3. T have listened again to the audio. Mr Feith said to me:
“The point is that the Al Qaeda people were not entitled to have the Convention applied at all,
period. Obvious.”
I do not see how a reasonable, informed listener could form a different view as to what his words
meant.

Mr Feith has raised two major concerns. The first relates to his role in the President’s decision to set
aside Common Article 3. He considers that I asserted that it is he who “devised” the argument that
detainees at (Guantanamo should not reccive any protections under Geneva, in particular under
Common Article 3, or that he was “the source of the argument”. I did not make such a far-reaching
claim, although it is plain that he did have an important role in the process. I made it clear that many
others were involved in the decision-making process, including the lawyers at the DoJ (see Torture
Team, p. 31 et seq.; see also Lawless World (Viking, 2006), pp. 153-155). What I gleaned from the
interview was Mr Feith’s view and recommendation that detainees such as 063 could have no rights at
all under Geneva, including in respect of the standards reflected in Common Article 3. He was not
alone in holding that view, but his position as Undersecretary of Defense for Policy gave him a special
role and responsibility. His views and arguments proved to be persuasive within the Administration.

The second issue concemns Mr Feith’s attitude to Geneva and Common Article 3. In his Hearing
Staternent Mr Feith said that he was “receptive” to the use of Common Atrticle 3:
“I was receptive to the view that common Article 3 should be used.”

I was surprised by this, as it was not a view he expressed to me when we met. Nor is it a view he has
expressed in the past (see his article “Law in the Service of Terror — the Strange Case of the Additional
Protocol”, 1 National Interest, p. 36 (1985), which makes no mention of the rule reflected in Common
Article 3). At no point during our interview did he indicate that Detainee 063 or others in his situation
should have rights under Common Article 3 (or any other rule of international law that sets minimum
international standards for the treatment of detainees). I did not pick up any hint of receptivity to
Common Article 3, whether directly or indirectly. I do not believe the reader will find such receptivity
reflected in the transcript of my interview with him. I have not been able to identify any document that
reflects Mr Feith’s “receptivity” to Common Article 3.

In his Hearing Statement Mr Feith says:
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“Mr. Sands also misrepresents my position on the treatment GTMO detainees were entitled to
under Geneva. He writes that I argued that they were entitled to none ar all. But that is not
true; I argued simply that they were not entitled to POW privileges.”
That is not what Mr Feith told me when I interviewed him. It is important to recall that the focus was
Mr Rumsfeld’s memo of December 2 2002, which concemned interrogation standards for Detainee
063, who was alleged to be Al Qaeda. What Mr Feith said to me in December 2006 was:
“The point is that the Al Qaeda people were not entitled to have the Convention applied at all,
period. Obvious. Idon’t see a lawyer that could make an argument of the contrary.”
It is plain that Mr Feith was sharing with me his views on the matter. At the time [ thought his words
were unambiguous, and I continue to think so today. They allowed of only one possible interpretation:
Mr Feith believed that no Al Qaeda detainee at Guantanamo could have any rights under Geneva,
including those reflected in the Common Article 3 prohibition on torture and other forms of abuse. So
it is difficult for me to understand how I could be criticised for failing to see that he was “receptive to
the view that common Article 3 should be used”. The truth is, by his own account, he was not.

In this regard, it is important also to recall the context at the time the decision was being made, in
2002. Contrary to the view expressed by Mr Feith during the hearing, other lawyers in the
Administration (as well as uniformed military lawyers) did support the view that Al Qzeda detainees
could and should have rights under Geneva (including by implication Common Article 3). For
example, on February 2™ 2002 Mr William H Taft IV, The Legal Adviser at the Department of State,
wrote a memo to the White House Counsel that had the effect of arguing in favour of that position in
relation to the conflict in Afghanistan (where Al Qahtani was apprehended before being taken to
Guantanamo). Such an approach, he wrote, “demonstrates that the United States bases its conduct not
just on its policy preferences but on its international legal obligations” (reproduced in Karen J.
Greenberg and Joshua L. Dratel, The Torture Papers: The Road to Abu Ghraib (Cambridge University
Press, 2005), at p. 129).

Mr Feith took a different approach. Hsa attached to his Hearing Statement 2 memo he wrote the day
after Mr Taft’s memo, on February 3™ 2002. I do not recall having seen that document prior to the
hearing. But it is consistent with my account. In that memo, Mr Feith does not suggest that Al Qaeda
detainees at Guantanamo should have any rights under Common Article 3 (or any other rules of
international law). Indeed, the memo is silent on Common Article 3. The contemporaneous evidence
on which Mr Feith himself relies does not appear to support the view that he was “receptive to the view
that common Article 3 should be used”. It shows that he had no objection to the creation of a legal
black hole at Guantanamo.

Mr Feith’s later actions are also consistent with my conclusion that he was not supportive of the
minimum, humanitarian standards set out in Geneva and international law, including Common Article
3. For example, in November 2002 Mr Feith did not object to the use of hooding, stress positions,
removal of clothing, deprivation of light and forced grooming, and many other techniques that are per
se inconsistent with the standards reflected in Common Article 3. That failure to object seems hard to
square with a claim to champion Geneva or be receptive to the standards reflected in Common Article
3. During the hearing Mr Feith went so far as to suggest that these and other techniques could be used
humanely. I find it difficult to understand how such a suggestion could be made by anyone who
purports to recognise the value and significance of the standards reflected in Common Article 3.

I have again reviewed the interview carefully to try to find support from Mr Feith for Geneva for
detainees at Guantanamo. The closest I found was his reflection on the President’s decision to provide
for humane treatment as a matter of policy (but not law). Mr Feith limited himself to a general
observation:
“I thought that was OK, that’s a perfectly fine phrase ,it needs to be fieshed out, but it’s
a fine phrase — humane treatment.”
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One would have expected the Undersecretary of Defense for Policy, charged as he was with deciding
on policy for the handling of all detainees, including interrogations, to have a keener interest in the
meaning and definition of humane treatment.

In this regard, the problems that began in 2002 and that are the subject of the heatings before your
Committee continue to pose real and practical difficulties. Your Committee will be aware that last
week the House of Commons Select Committee on Foreign Affairs issued a report that raised serious
concerns about US interrogation practises, including the definition of torture. The House of Commons
Committee concluded that “given the clear differences in definition, the UK can no longer rely on US
assurances that it does not use torture, and we recommend that the Government does not rely on such
assurances in the future.”” There remains an urgent need to bring to an end these difficulties.

I am grateful to Mr Feith for having taken the time to set out his concerns, and for this opportunity to
provide a response. The exchange confirms that my conclusions are accurate. Mr Feith did not make
recommendations that were supportive of the notion that any detainees at Guantanamo should have
rights under the rules reflected in Common Article 3. The recommendations he made in 2002 cannot
reasonably be interpreted to mean anything but that Guantanamo detainees such as 063 should have no
rights at all under any part of Geneva, including Common Article 3.

1 would be pleased to provide such further assistance to the Sub-Committee as may be helpful,

Yours sincerely,

Philippe Sands QC
Professor of Law, University College London
Barrister, Matrix Chambers

" House of Commons Select Committee on Foreign Affairs, 9™ Report, 9 July 2008, at para. 53:
hutp://www.publications.parliament. uk/pa/em?200708/cmselect/cmfaff/533/53306.htm#a9
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[TRANSCRIPT BEGINS]

Douglas J. Feith: O.K., what happened was, [General Richard] Myers [, former chairman of
the Joint Chiefs of Stall.] and I were heading into this meeting with [former Secretary ol Delense
Donald] Rumsfeld, and Myers turned to me, and as I say, it was the [irst time when I really saw [ire
in his eyes. I think I said this in the op-ed piece in The Wall Street Jowrnal—Myers turned to me and
he said. “We have (o support the Geneva Convention,” and he said something like *. . .if Rumsfeld
doesn’t go along with this. I’'m gonna contradict him in (ront of the President,” and several things
struck me about that—thal’s a very tough statement and, also, I mean, 1o make to me, right? Also he
referred 1o him as “Rumslzld,” which is zever—normally we would say “the Secretary,” people are
very respectful—and he was obviously agilated. and I shocked him by saying—I said “Dick, I'm on
your side.”

Philippe Sands: This is early February 2002.

February 1st, or something, this was the last two days of January—the decision was madg in fact
on February 2nd, and published on February 4th. So I said, “Dick, I'm entirely on your side,” and
he was taken aback, and he said, “You are!”—and I said, *“Yeah.” So what happened was we went
into this meeting, and T remember we were standing up, because Rumsfeld always stood up, and il
he wanted Lo have a short meeting he didn’t sit down. I remember, the three of us were just standing
there. Nobody else was in the ofTice.

This is in his office?

In Rumsfeld’s office. And, near the door—he didn’t let us gel deeply into his office, he was
in a hurry, he had other stufl to do—and Myers star(s in on, you know, we’ve gotta uphold the
Geneva Convention-I deferred, the Chairman of the Joint Chiefs, I let him talk first, and he’s
making this point that, we’re going into this meeting and we gotta uphold the Geneva Convention.
The Secretary—I don’t remember exactly how il wenl, the Secretary starts grilling him about the
Geneva Convention. The Secrelary doesn’t know—the Secretary wasn’t taking a position—he was
just asking questions—and the Secretary is more of a lawyer than most lawyers when il comes to
precision and questions.

A very smart . . . guy.

He has a lawyerlike way of speaking. And so he’s quickly gelting to levels of expertise that
Myers, as a general, and not a lawyer. didn’t have. And so I jumped in—this was really, like,
Rumsfeld’s firing bullets. and I jumped in front of Myers
speech—I remember—I often don’t remember what I said in meetings, but this I remembered. This

.. [Laughter]. . . and I gave a little

was an inleresting moment. It was an interesting part of my early relationship with Rumsfeld, (oo.
And I gave the [ollowing speech—I said: “There is no country in the world that has a Larger interest
in promoting respect for the Geneva Conventions as law than the United States, and there is no
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nstitution in the U.S. government that has a stronger interest than the Pentagon.™ And then I said
something else which was kind ol interesting to them, and I said: “Obeying the Geneva Convention
is not optional.” This was a big deal with Rumsfeld. Rumsfeld is a stickler (or the law—with
Rumsfeld he is constantly invoking the Constitution and statutes, and he considers that a triumph.

‘What about international law, what’s his view generally? Characterise it generally. How would
vou characterize it?

I don’t know. Ifit’s the Jaw—here’s the point that I made to him. I said, “The U.S. Constitution
says there are two things that are the supreme law of the land—statutes and treaties.” And he said,
“Yeah.” And I said, “The Geneva Convention is a (realy in force. It is as much part of the supreme
law of the United States as a statute.” You could see that that putl a completely different color on it.
In other words, to say to Rumsfeld, “This is the law”—thal ends the conversation. Rumsfeld obeys
the faws.

But of course, the outcome is. . .

No—hang on one second—let me just tell you the story. O.K. So those were the two main
points that T made. It is the law, so obedience is not optional; and secondly, Lo the extent that
iL’s optional—and we said “It’s not,”—I said, but il it were optional, the fact is we have a policy
interest in upholding . .. and I specifically made this argument which tied in directly to that 1985 or
whatever article that you read. What I'said is, “We have an inlerest in people respecting the Geneva
Convention. How do the bad guys around the world (ry to worm out of the Geneva Convenlions?”
What the Vietnamese did to us is. they said, “Well, you know, we’re criminals, we’re not a real
government”—in other words, I said, “If you make the applicability of the Geneva Convention hinge
on subjective judgments about the quality of your enemy, nobody will ever reply (o the Geneva
Conventions—we’ll never get the protection of them anywhere.” This is the bullshit that Protocol
1 ntroduced, saying that the applicability of the Geneva Conventions hinges on whether you call
somebody alien, racist, or colonial. I said, “[President Ronald] Reagan rejected Protocol | because
introducing subjective political nasly language like thal into a trealy undermines the status ol the
treaty as law.”

But, cut to the chase, the decision was taken.

But it was the right-let me tell you. O.K., so,what I did. ..

The big decision is crucial for what happened. ..

Bear with me and let me tell you the story. You know your story from one angle—let me tell you
the story from my angle. I mean, the whole story has to be put together from lots ol angles, but one
of them is mine. This was something I played a major role in. I didn’t play a major role in the later
stufl, but this I played a major role in. So I gave that speech Lo Rums(eld, and Myers could not have
been happier. Myers then chimed in and added his point. He said, “T agree completely with what
Doug said, and furthermore, il is cur military culture,” he said. “we train our people Lo obey the
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Geneva Conventions,” and he said. “i’s not even a matier of whether it is reciprocated—it’s a matter
of who we are.” In other words, he’s not saying thal our interest is because we want to get those
protections.

I have heard that from all the military I have spoken with. I’ve been hugely impressed by the
military.

There is no question. Myers and I became friends as a result of this. This was a major moment.
I remember il was the [irst time he called me at home to coordinale with me. This was a big deal,
and he was so happy because basically Rumsfeld was (iring these machine-gun bullets al him again,
not out of opposition of what he was saying, but just probing questions, and I stepped in to [eld
them and took an extremely strong line, and Rumsfeld knew that I’'m not. you know, a standard
State Department guy, so he was really taken aback by this. So then what T did is T wrote up what T
just said—it was that speech.

That’s the memo that was published. ...

That’s the memo. And that memo was the talking-point memo for Rums(eld to use at the N.S.C.
[National Security Council] meeting, and what Rumsfeld did, because he was so impressed with
the speech. is he said to me, “You have to come with me to the N.S.C. meeting”—at that time I went
to some N.§.C. meetings, bul {former deputy secretary of defense Paul] Wollowitz went to alot.
Later onI wenl to almost all of them, butl Wolfowitz went to a lot, but this one, he said, because il’s
‘principals plus one,” so he said, “You are gonna be the ‘plus one” "—although [William T. (Jim})]
Haynes [IT, former Pentagon general counsel,] also came. The way it worked. . .

How well did you know Haynes? Did you deal with him a lot?

I dealt with him a lot, but I didn’t know him that well. I mean, from before I didn’t know him at
all. T gol to know him just by working with him at the Pentagon.

Can you rate him as a lawyer?

I tried not to rate him as a lawyer, because I'm not, I wasn’t supposed Lo be there as a lawyer—I
was there as a policy guy, and as a matter of fact, I needed Lo promise, when I got confirmed by the
Senate, [Senalor] Carl Levin hated this. Because he was pro-ABM (reaty.

But you could form a view of—one forms a view quickly as to peoples’ notabilities.

I didn’t. T jusi—he had his business. T had mine. I wasn’t grading his work. Um, the. ..

Ifit is *principals plus 1, on what basis did he come?

Tt turns out, T guess, it wasn’t “principals plus 1, this was so obviously a policy and law thing, so
I guess it was “principals plus 2.” In any event, the point that I am making is, the slot that Wollowitz
might have had, the Secretary insisted that I be with him. .. but he said something else, he said:
“and I want you explaining thal to the President.” Normally Rumsfeld would absorb whatever
briefing I gave him and then he would present it to the President. It was an interesting moment for
me. This was (he first time he asked me (o brief the President on something. So the argument that T
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made in this memo was that the key question, as far as I was concerned, was we needed (o say that
the Geneva Convention applied as a matter ol law to the conflict with the Taliban. I, by the way,
put a fallback in there just in case the lawyers would say that it doesn’t apply as a matler of law; I
said a second-best position, but clearly second-best, is that we are going 1o apply il as a matter of
policy. But I said, the first-best position is that it applies as a matter of law. In any event I said we
should not be worming out, you know, wiggling out, of the applicability of the Geneva Convention
Lo the conflict. Then I said, what I thought was equally important—I don’t know about equally
important, but alsc important, let’s put it that way—I don’t think I said in the memo “equally,”

but I said, also important is [that] the Taliban fighters are not entitled to POW. status under the
Geneva Convention. And I explained that the Geneva Convention authors wisely buill an incentive
system into the Geneva Conventions, and the reason they built that incentive system in is because
the greatest solicitude went Lo non-combatants. The next level went (o fighters who obeyed the rules.
and the lowest level went 1o fighters who don’t obey the rules. And, in order to create an incentive
for [ighters to obey the rules, they created combatant and P.OW. status for them, and I said, if we
promiscuously hand out POW. status to fighters who don’t obey the rules, you are undermining
the incentive system that was wisely built into the Geneva Conventions. Which, by the way, was
precisely what that article in 1985 said.

T appreciate that.

And so I knew something about this from my previous life, and I made those arguments. So the
argument was, “il applies as matter of law but they are not entitled to PO.W. status.” That’s what the
President decided. And so as (ar as I was concerned. ..

.. it was a success. . .

.. that was a success, and my memo specifically addressed those two points and the President
agreed with us on both points.

T am very interested—it’s fascinating for me who has only seen this from the outside, to
understand how these things work from the inside. But these decisions became ahsolutely crucial.

From that point forward, then what happened, then you got into this question o[—you gel into
the interrogation lechniques question—I can talk (o you aboul that. I know a little bit about that, T
had something to do with il. T wasn’t as, I mean, here T was really a player. This was a moment.

At the time those issues were discussed, was it ever considered that this would have implications
for the interrogation of people who were caught?

Oh yes, sure.

Sa the fact that they were outside the Geneva Conventions. . .

Absolulely. Hold on a second—you said outside the. ..

Sorry—they are not entitled to prisoner-of-war status?

That’s a big difference.
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So let’s stick to your distinction, which I recognize. They are not prisoners of war, therefore, they
are not entitled to the protections. ..

... ol prisoners of war.

Which precludes protections against forms of interrogation?

Under the Geneva Convention they are not entitled—that’s the point. I didn’t want anybody
saying the Geneva Conventions don’t apply. There is an interesting coincidence here, which is, what
do the Al Qaeda people gel, since they’re not covered, their conflict is not covered by the Geneva
Conventions, and all the President said. ‘humane treatment,” and I thought that was O.K., that’s
a perfectly [ine phrase, it needs to be [leshed oul, but it’s a [ine phrase—humane treatment. Then
you gel infe this very interesting question which is a lacuna in the Geneva Convention. The Geneva
Convention says, you get combatant slash POW. status il you obey the [our rules—uniform, insignia.
carrying arms openly, chain of command, obey the rules. I you do those four things you get
combatant status, and il you get caught you get POW. status. The Geneva Conventions are silent on
‘what il you don’t,” and people have accused us of making up the term “unlawlul combatant”. ..

I am one of those people.

You're just wrong.

There is a big dehate about it, there is a review of my book in the latest American Journal of
International Law, and 1 was told [ was wrong, by a very decent friend of mine—Steve Ratner—who 1
respect...

ILis so obvious thal you are wrong—because what the Convention. ..

T am happy to be told I am wrong. ..

I will tell you when you are right, and I will tell you when I think you are wrong.

There are very few things that I speak as categorically about as this—I know this.

But the conseguence of this is crucial—either you are an individual to whom the Geneva
Conveniion doesi’t apply, or you are an individual to whom the Geneva Convention applies, but you
are not entitled to P.O.W. status. What is the difference in the purpose of interrogation?

It turns out, none. But that’s the point. That’s a coincidence. The point is that the Al Qaeda
people were not entitled to have the Convention applied al all, period. Obvious. I don’t see a lawyer
that could make an argument 1o the contrary. Although our Supreme Court kind of gol close to that
in the Hamdan case—but that’s another story. It is clear [rom the high contracting party language
that Al Qaedais not a high contracting party.

Who were your allies on this argument—where was someone like John Yoo?

I didn’t even know John Yoo, I didn’t know he existed.

He was junior . ..

The Chairman of the Joint Chiefs of Stallf and I were a success(ul axis on this, and the rest
of the administration had a kind of—it was more presidentialist than anylhing else view. The
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presidentialists, and as T said, this is not ideological—all the damn lawyers ol the execulive branch-
-the presidentialists don’t like (o be told that the President is subject Lo anything—it just drives you
crazy.

You’re approaching it from a different perspective? Or it may be that somne of your conclusions
are coincidental?

Yes. of course.

Can I just pause and ask a question? ’m leading an arbitration starting tomorrow—I didn’t
assume we would get as much time as this, which [ am very grateful for.

Actually, we need (o break.

T am just wondering, I am in D.C. for two and a half weeks—I have really appreciated this
conversation—would there be any point in the next two and a half weeks when we could actually sit
down slightly more relaxed, not at the end of the day, and just talk through, probably for two hours?

No, T absolutely cannot—this is a really rare case. I've got. Lo write my book.

Then I’'mn in a bind, because we are not going to have time to get onto the issues I want to talk
ahout. Can you give me another 45 minutes at some point between now and the 2¢4th of December?

Can we talk right now?

Sure—absolutely.

Let’s talk right now for a bit, and focus me on what you. ..

T am interested in what happened over the summer. The story that emerges is that individuals
are detained at Guantinamo, they are either individuals to whom the Conventions dow’t apply, or
they are individuals who are not entitled to prisoner of war status. Then the question arises, there are
individuals.

Whal treatment are they entitled t0? And the answer is, humane treatment, and then that
needed to be fleshed out.

‘Where some of these individuals are clearly perceived to be threatening individuals, and ’'m
thinking of al-Qahtani in particular. And again, from the outside you don’t—it’s very helpful to talk
to people, you get a much better impression speaking to [Major (;eneral Michael E.] Dunlavey |, the
former Guantanamo commander,] and {Lieutenant Colonel Diane] Beaver, {the former Guantanamo
staff judge advocate,] of what was going on, who these individuals were. My sense has been, much
help. June 2002, a perception is reached that there is at least one individual, Al Qahtani, who is
someone who may have. ..

T'm not even sure I knew that he existed. I had nothing to do with that.

Andl a process, is then determined as you said, to flesh out the rules, what can be done. At what
point did you become involved in thiat process, because. . .

My recollection is this, that I didn’t know anything about it until—and I’m not sure that T ever
even gol briefed on any of this. There may have been people—I had an organization of L5040 people.
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and we were really busy, and so I can’t say that there weren’t pecple in my organization doing
something, but. ..

Because if that’s all I’ve seen. ..

It was when this memo came up that I believe I {irst got back—on the interrogalion—you see
the other thing is this—I didn’t work on intel issues so much, the intel issues were mainly Haynes
and [Stephen] Cambone [. the former principal deputy undersecretary ol defense for policy and
the former director for program analysis and evaluation]. And, so, interrogations and stufl like that,
1 didn’t know the names of the people at Gitmo, I didn’t see their interrogation reports, I was not
asked aboul their interrogation techniques. T just didn’( know. ..

You went to Gitmo?

Much later. T went {0 Gitmo, I think alter the Abu Ghraib thing.

And did you ever meet Mike Dunlavey, because he came up—he told me he came up.

Yes, I met Dunlavey when he came through.

He’s an impressive character.

Yes, I didn’t have much of an impression of him—I think I met him once or twice. My
recollection is that I became aware of the inlerrogation issue for the [irst time when this memo came
1o the Secretary. And I remember there was a roundtable—you see this is me, that’s Myers, that’s
me—and shows a cc—and I think that’s when I first learned of this issue.

What it says is, “I’ve discussed this with dot dot dot Doug Feith, Deputy, and General Myers.”

It’s pronounced “Fylhe,” by the way.

So what’s that discussion about, because that discussion presumably must touch on issues of . ..

T’ll tell you what my thoughts were, O.K.?1 saw this as [rom, again, you golia. ..in a
bureaucracy you have your responsibilities, you’ve got to discharge your responsibilities, and you
can’t be doing other peoples” work. I mean, that gets you in trouble, right?

Like any organization.

Right, there’s a lawyer, and he’s responsible [or the law, and then the intelligence people—I
asked mysell when this (ing came up, what are the policy, to use the bureaucratic word, whal are
the policy equities, as they say? Whal are the interesls in this case that relate to my job? I saw {wo.
One is we have a policy inlerest in ellective interrogation: and we have a policy inlerest in obeying
the law. In other words, the position that T took.

Exactly the same position, a consistent, coherent position.

Right. And T wanted to make sure that we were nol being disrespectful of the law in a way that a
policy person would say, we’ve a policy in [avor of obeying the law.

So what steps would you have taken when. ..

So, what I said is, T would like 1o know, does anybody think that these proposals are not serving
our intelligence interests? Question one. And, secondly, are the people who are responsible for
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legal judgments salisfied thal what we are doing is lawlul? You see, in other words, T considered my
proper role, il this thing had come up and people got in front of the Secretary and said “We have
exiremely important intelligence interest in doing this,” right, and had the Secretary, which is not his
way anyway . ..

.. .based on what I’ve heard was that there was such an interest.

Oh. sure, no question about it, and without a doubt, but here’s the thing. Had the Secretary—
the Secretary would naver make this mistake, but I’'m just giving {0 you in theory—had the Secretary
been ready to make a decision on this, simply on the basis of being brieled by intel people, and had
he not said “What are the lawyers saying?,” I would have said that my job as the policy adviser would
be Lo say ‘Mr. Secretary, you cannol make this decision without talking (o the lawyers.” I didn’t have
Lo say that, because he knows that.

Who were the Llawyers?

Hang on one second. I want to make it clear, had the lawyers made an argument with no intel
considerations, or the intel people made an argument with no legal considerations, I decided that
my job was to make sure thal as a matter of policy, both of those major policy interests were factored
into the decision. But once I made sure—TI didn’t have to make sure—once I decided that the intel
people were essentially al the table, and the lawyers were al the table, at that point I was nol going to
second-guess the inlel people on their judgments or the lawyers on their judgments, so that’s why I
had a very minor role in this.

Your role is essentially to satisfy yourself.

That the two main relevant considerations were in front of the Secrelary.

And that was a matter of institutional protection and protection of the Secretary?

Correct.

Because...

And I said. “What’s our policy interest as a department?” And our policy interest is to make sure
that we do everything right legally and we do everything right as a matter of serving our intelligence.

So as far as you know, who were the lawyers?

Well, all T knew is that Jim Haynes was representing whoever the relevant lawyers were, and he
brought this up. There was not a leam of lawyers in the room, bul he’s the general counsel, and what
T wanted Lo know is, have the lawyers looked at this?

What answer did you get?

Absolutely, the lawyers worked this.

Because the only formal written legal opinion—this is where it gets curious to me—is this very
junior lawyer, Diane Beaver, who now feels she’s just been dumped in the poo.

O.K.. maybe, look—the thing is, you don’t understand, I'm not gonna sit there and say—if the
general counsel says (his has gotien proper legal review—do you know how many decisions we work
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on in a given day?—il somebody says this has gotlen proper review, you don’t say Lo them, “Stop.
T want to know what you consider to be proper legal review, and I want to know who worked on
it”—vyou don’t do that.

From your perspective proper legal review—hecause General [James T.] Hill |, the former head
of U.S. Southern Command,] told me—he’s a pretty impressive character—he told me that he was
very concerned that there should be proper legal review by D.O.D. lawyers and Justice Department
lawyers.

Whalever. I think—the general counsel of the department represents that—and il he says it gol. ...

To the best of your recollection, was it hoth Justice and I3.0.D.—did that ever come up in your
conversation with them?

What came up a loL, you see, the whole idea of military commissions came out of the White
House, 50 it. was clear this was not a matter that was being done by D.O.D. lawyers without
interagency work. This was a thoroughly interagency piece of work [or the lawyers, as [ar as I
understood, [rom day one.

That’s my understanding, and I have been told that the Justice Department lawyers connected
through, as I was told, Jim Haynes—that that was the person.

Yes, it could be, that’s the impression that I had. But again, il the D.O.D. general counsel
says to the Secretary ‘the lawvers who need 10 review this have reviewed this.” it’s not for me 1o say
‘explain yoursell.” He doesn’t work for me, he works [or the Secretary, and we’re colleagues.

That’s totally logical.

And T have no reason to doubl—if T had reason to believe that Jim Haynes was off on a [rolic
and detour and leaving everybody else behind, then I would come forward and say, “Jim, I got
some disturbing reports that you are not coordinating with the right people.” I didn’( have any
such basis for questioning—so he brings this thing forward, explains it, I say to mysell, I was asking
mysell this kind of question in meetings over and over again for years, “What’s my role? Whal am
I supposed o be commenting on here?” O.K.? You get a very strong sense—I am nol the Secretary
of Defense—I am not the President of the United States—I am the Undersecretary of Defense for
Policy—you don’t want 1o be a silly small-minded bureaucrat, sticking stupidly 1o yourt lane and
missing the big picture; you could err too much on that side, too. 'm not giving you a stupid narrow
bureaucral point. In fact, if you read the nonsense writlen about me. the argument is I got involved
in 100 many other people’s business rather than—I clearly didn’t have the. ..

...I’m not.

T understand—largely bullshit. I'm just giving you the impression, I’'m not taking a silly litlle, T
stick to my lane. ..

Let’s try to recap—you formed the view, obviously, that Jim Haynes helped you form the view that
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this has got legal signoff.

This has got legal signofl from whoever was supposed (o do it—and I had no indication, inkling,
basis for challenging him on that. Now, whal happened thenis this: A few weeks later, two, three
weeks later—and this is the story that I tell in the piece I just wrote (wo, three weeks ago about
Rumsfeld—Haynes shows up one day at roundtable: if I recall correctly. roundtable was the morning
stafl' meeting. Haynes shows up one day at roundtable and says something like “Mr. Secretary,
I’ve gol a problem.” Now that was good for the Secretary. The Secretary loved when you brought
problems, because that meant you were nol concealing them, you were not sitting on them. Right.
He would blast you if, as he put it—I put this in that article about him; he had a standard, a lot of
standard lines. and one standard line was, “Bad news does nol gel betler with time.” So il you had
bad news, you had betler bring it to him before he heard it [rom anybody else. Il he ever heard bad
news and then talked to you and said, “When did you hear it?” and it was several days before, and
you hadn’t brought it to him, he’d chew your head ofl. So a very good way (o get his attention and
score points and do the right thing was, as soon as you heard bad news, you brought it to him. So
Haynes said “bad news,” and the bad news was, “You just signed that memo. you remember it?”
“Yes.” “There are lawyers in the services,” il I recall correctly, he said something like that. “There
are lawyers in the services who are raising legal questions about the new inlerrogation lechniques.”
And what I remember is, with what struck me as impressive prompiness. Rumfeld did not say,
“Who are those bastards?” or “Screw them™ or “Didn’t we make this review?”—he didn’t say any
of those things, he wasn’( defensive, he wasn’L ollensive against the guys raising the question. What
he said was, “Stop what we’re doing, stop any new thing that we’re doing, get all the relevant lawyers
Logether. get this thing reviewed, and we will not use any new techniques until it gets reviewed
again with the lawyers who are raising problems in the process.” And I sat there and said. “Boy,
I'm proud to be associated with this.” That was—and I said in this op-ed, it wasn’L an op-ed, it
was a commentary article that I wrote about Rumsfeld, I said, “I believe that if the leading civil
libertarians in America watched that meeting they would have had no problem with either Haynes
or Rumsfeld.” That was done right, that was good government.

Did you know Alberto Mora at all?

No.

He was the General Counsel.

He was the guy who raised the problem in the Navy Department.

He’s a pretty interesting guy, he now works for Walmart—I went to spend a couple of days with
him.

He works [or whom?

He’s the general counsel of Walmart Intermational. I went to spend time with him. . .

I didn’t know him. but T watched that. that was one of those cases where I said ‘this is good
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government.’

Did you ask yourself—you saw the memo presumably and saw the list of techniques—did you. ..

No, wait a second, I don’ think there was a list of techniques at this point.

It came with various attachments—a list of 18 techniques.

AL this point, or was it later? What I remember. . ..

It came with—this is what it came with. I’'m just interested at a personal level—what was vour
reaction fo these types of techniques? Ghviously velling and stoff is one thing, but were there any of
them that made vou feel....

Part of the thing is, nobody ever walked me through and aciually explained—my attitude
towards this was, I didn’t get involved in military operations; I didn’t get involved in intelligence
operations; I didn’t get involved—I didn’t tell military people how to point their guns, or how to do
things; I'm not going to tell interrogators how to do things, that’s an operational thing. Policy people
don’t tell operational people what to do. We don’t have the skills o do that.

But there were no alarm bells went for you? General Hill’s covering memo has alarm bells.

To tell you the truth, I'm not sure I remember seeing this before I got into the Secretary’s
office—this was not something that I remember stafling personally. I don’t know il anybody in my
office stalfed iL.

Did you know [former Justice Department lawver] John Yoo or David Addington |, former
counsel to Vice-President Cheney and his current chief of staff]?

Addington I knew slightly, Yoo I'm not sure I ever met. I'm not sure I’ve ever mel him (o this
day.

Were you...

I think I was in some meelings with him.

Were vou surprised by the quality of the advice? Have you ever looked at that advice?

The thing that I looked at afler, I think, Abu Ghraib broke, there was a memo, and I think it
was Yoo’s bul ’'m not sure, there was a memo that said something like, “Even if Congress passes
a statute prohibiting the President from torturing people, he could lorture people as commander
in chief, no matter what the statute says,” and [ read that and I said, “Boy. il ever there’s a
presidentialist’s view of exactly the type that T was arguing against in this memo, that’s it.” The idea
that the President, who signs statuies. afler all. ..

That was the person who is drafting the advice that is informing Jim Haynes.

1 didn’t know that until years later—I learned that after Abu Ghraib broke.

So then the question is, what went wrong? Because obviously no one now feels the quality of
that advice was adeguate. So what weat wrong in the process that allowed Jim Haynes to rely on that
quality of legal advice?

You're jumping to the idea that it is absolutely wrong and it’s foolish and it’s low qualily and
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everything else, and that’s not what I'm saying. What I’m saying is. there is a school of thought that
I happen not Lo subscribe to, bul it is a widespread school of thought that says that the President has
these enormous powers as President (hat are constitutional, and thal are not subject to restriction
by statute, and I am not a constitutional scholar. I think a lot of these people are smarter than I am
and are more learned than I am when it comes (o this constitutional stufl. I know that my instinct is
not Lo agree with that, but I"m not sure that I could win a debate with these guys. They have thought
about it more than I have, they’ve researched it more than I have. And so this idea that it was
necessarily wrong, or stupid, or poor quality, I’m not saying that, I don’t know enough to say that.
What I know is that il T were plunging into legal research on this subject, I would have a different
hypothesis. My hypothesis would be. the President can’t violate a statule.

What about a treaty like the torture convention?

Ifit’s the law ol the land, it’s the law of the Jand.

But if it has been signed with reservations. ..

Again, I'd have to study it.

Fair enough.

The point here is, what bothers me about a lot of this debate, and you are an interesting
character—io tell you what my impression is of you, just [rom this conversation—I have a sense that
you have a lol of integrity, because when I'm raising these considerations you’re immedialely seeing
that, the distinctions that I'm drawing, and it’s clear Lo me that you’re trying to think aboul this in
a careful, scholarly way. At the same time, you’'re approaching this with an enormous amount of
baggage.

Absolutely, quite right.

And so your inilial comments are prejudiced rather than careful, and your second reaction is
carelul.

That’s not an unfair observation.

And so I happen to think you're actually a terrific guy (o do this, because il you can discipline
yoursell in the course of writing what you are writing, (o have your second reaction, a careful
reaction, rather than the initial prejudiced reaction, you may produce a book that, with your
background and credentials, has an enormous amount of credibility and can actually present a
truer picture of what was going on here.

I’ve got no agenda actually, to be frank.

I believe you.

I’ve changed my mind about Dunlavey and Beaver completely.

It’s clear to me thal you are Lrying to approach this in a scholarly way, which is the reason I'm
giving you the (ime. And what I want to gel acrossis. ..

Here’s what my baggage is: my baggage is a prejudice in favor of international rule. T start as
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an internationalist rather than as a domestic constitutional type of person, and I appreciate that is a
haggage. That’s something that I have to—and I need to he pretty honest with myself about that. That
is my starting point.

It's funny—as I said, I start with the idea that it would be nice il international rules—the way I
look at it is this: In the world there are countries that have a concept of law similar to ours; that law
consirains power, and that’s the greatest achievement of man. And there are other countries that
share that view—rule ol law, right? Among those countries, so-called international law is like law.

Up to a point.

Up to a point. I’s like law—it’s much more like law than it is when you are dealing with lawless
countries who use law simply as a tool of power, and my view is, you don’t have an international
community, bul there are communities of countries—the democratic countries are like a community
because they have rule of law, and they can respect law, and so international law can have a lot more
real effect in the world among law-abiding countries. The problem you gel into. ..

So let me raise the other...

So what I'm trying (o say is, T have a prejudice in favor of international law (00, in the sense that
1 think the world would be a better place.

1 see that. So here’s the other part of my story that I dide’t finish telling you about that’s been
problematic for me. So I come to the Nuremberg side of things—I didn’t take you through that whole
story—there were just 12 cases. And what I was interested in knowing was, to what extent would the
argumeits in favor of actions—they’re completely different—it’s not comparing like for like, I’m going
to have to find some way to make that ahsolutely. ..

T've gotacall...[Answers phone call]

So here was the experience that I had—I read into these Nuremberg cases, there were just
12 lawyers; what I was fascinated in is, what does the lawyer do when faced with an order to do
something? And thie Nuremberg process, as it turned out, is pretty flawed; you look carefully at the
juiigments, they are problematic. I focused on one particular case, to get a head start—a guy called
Josef Altstotter, who was essentially the equivalent of the O.1..C. [Office of Legal Counsel], head of
the O.1..C., the civil division, in Berlin. ..

These were Nazi lawyers you are talking about.

These are Nazi lawyers, but university academics, doctorates, seriously smart people, O.K., who
got themselves into positions of power and then found themselves in situations where they are asked,
in the case of Altstotter—he was acquitted of crimes of humanity as a lawyer, acquitted of crimes
of war as a lawver, but convicted of membership of an illegal organization with knowledge of what
had happened. So I wanted to hone in on the knowledge of what had happened. What exactly liad he
done? And it turned out that his conviction was hased on three letters. One letter, which was allegedly
one in which he described {Heinrich] Himinler as a mild and trusted friend, and two other letters in
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which he acceded to a request from the head of the security division of the S.S. to take certain steps
which I will come on to in 2 moment. I tracked down his son, and I went and spent a day with him in
Nuremberg.

Was he executed?

He was not, he spent five vears in prison and was then out and about. Others were executed.

I tracked down the son, who is a 78-vear-old retired lawyer, he’s a real mensch, twinkle in his eye,
surprised that I had got in touch with him, he has never spoken to anyone, but he has got all of his
dad’s papers. I go with a young German dectoral student from Diisseldorf, because my German

is useless, again feeling a little weirded out ahout the situation; and in the end we focus in on two
letters, and the letters go to the question of his knowledge of what happened. And one of the letters

is a request from—this is where it gets personal—from the head of the security division at the S.S. in
Vienna, saying, “We're getting requests from the head of the highest supreme court in Vieuna, the
Oberiandesgericht, the President, to bring before the court Jews who have invoked a law that enables
them as non-Jews to prove that they are not Jews for the purposes of not being subject to the racial
laws.” The difficulty is these people have been evacuated to Theresienstadt and to the east. T had no
idea of that. Because that’s not in the law reports. So it becomes, at this point, a little personal to me.
I’m sitting with this guy wlhose dad has basically been—"Could you please write to the president of the
Tribunal and tell him to stop issuing these orders, it’s very inconvenient, transportation difficulties,
can’t get them back, blah blah blah”—and the letter back from Josef Altstotter is, “Absolutely,”

he writes to the President of the Oberlandesgericht and tells him to stop issuing these orders, it’s
inconvenient for the war effort, they have been shunted out to Theresienstadt and to the east, blah
hlah blah—and what I ask myself as I read this stuff: here is a highly educated man, Josef Altstotter,
hy all accounts.

I must say, I'm fascinated by this. I wrote a big paper in college on Hannah Arend(’s Eichnann
in Jerusalem and the books that were writlen against her, called Justice in Jerusalem by Gideon
Hausner and these other guys—I don’t know il you are familiar with that literature.

Totally.

And I am fascinated by that history, and it’s all very interesting; Lo tell you the (ruth, it is so off.

Well, that’s what I’m trying to understand.

It’s so off, anything that we’re dealing with here. What we’re dealing with here.

I’m agreeing with you that it’s off—I hope you’ve picked up, I have a real hesitation in even
making the—I’m trying to deal with a different issue.

First of all, dealing with inner regime.

But I’m dealing with a different issue, I’m dealing—I'm not comparing atrocity, it’s absurd—I
sit looking at this stuff—I even feel slightly qualmy and embarrassed in myself looking at it—but I’'m
interested in this related issue. What happens when a lawyer is called upon to give advice on those
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types of issues? And some of the lawyers. ..

The answer is, you’ve got Lo be decent, you’ve got Lo be humane, you’ve gol (o be intelligent,
you’ve gol 1o have integrity.

But the difficulty, Doug, is that there is an analogy in the legal reasoning. If you compare the
memoranda that were written, the legal reasoning is essentially the same: we defer to the domestic
coastitution, international law isn’t really law. Did you know there was a memo from that period?

The diflerence between the domestic constitution of the Nazi government, which was a lawless
government.. . .

Absolutely.

...and the U.S. constitution. There’s [ailure of perspective here that’s really serious.

You’re pushing at an open door—I’m not disagreeing with you—I’m talking about analogous
principles of legal reasoning. And, you can’t simply say ...

T don’ think they’re analogous, I think you are wrong.

What’s the difference between a lawyer in the Justice Department who says ‘the President can do
anything he wants, he can commit torture, he can carry out a genocide. ..’

He did not say he can carry out a genocide.

He didn’t say that in the memo, but he said it orally to Alberte Mora.

Well, that’s a stupid thing to say.

Tell me what the difference is.

The diflerence is the entire context, O.K. You're dealing with a democratic government in a
country founded onrespect [or individual rights. We are under. ..

I agree with you one hundred percent. I want you to articulate this because I will faithfully
reproduce it.

T'm a little reluctant. I'm giving it to you off the top of my head, rather than a well-considered
answer.

But you can edit it.

But the point is—and also I don't like the idea ol giving you an answer that is going to be—il you
are planning (o do something that says. ..

No no, I'm net, that’s the point.

... “I'wanted to ask Doug Feith why these people are not Nazis, and here’s Doug Feith’s
delense of them that they are not Nazis.” I wouldn’t dignify that with an answer.

The narrative that I’m telling you is T had a starting point, and I have departed from the starting
point.

T understand, but if you plan to put in your book.

Den’t worry, don’t worry.

T’'m just saying, I would objecl 1o any comment of mine being in your book. if you plan 1o start
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your book with this as the analogy, and then you’re asking me (o explain.

No, no, no, Doug, [ have a reputation. I’m just raising issues that I get asked—I’m raising issues
that I have come to from my own position, because I read, frankly, some of the legal opinions, and I
ask myself, O.K., a legal opinion from a sensible U.S. lawyer...

Let me give you a diflerent angle onit. I don’t know Yoo, O.K.-not you, Y-O-O—I don’t know
John Yoo, and I didn’( know him, and I think I must have been in a meeting with him once or twice,
but I don’t really know the guy, and I certainly didn’t know him at the time. I didn’t know who he
was. But let me just give you a picture of the people working on these kinds of things, including
specilically people with whorn I disagree, and people whose inclinations are different from mine. I
wouldn’( dignily my own position by saying I disagree with them, because. as I said. some of these
people are very knowledgeable. scholarly, constitutional experts, and I'm not. But let me just give
you the picture of who’s around the table working on these things as I see it, and what attitudes
people bring (o this. T have the sense that everybody around the table loves the Constitution,
respects the founding [athers, gets leary-eyed al the principles on which our revolution was fought,
believes in the dignity of man and the individual rights that, you know, underlie all the principles
on which our government was built, because they’re all deeply rooled in philosophical ideas about
man’s relation to God, man’s relation o the State, and man’s relation to other men, and these are
deep. important things. Nobody around the table was a tolalitarian, nobedy around the table is a
Jihadist, nobody around the (able is a murderer and a racial superior—nobody is pushing Aryan
superiority or any kind of other racial theory. These are good Americans that, as [ ever saw them,
interested in human rights and individual rights and constitution principles and everything else.
There was no anti-constitutional parly represented, as [ar as I heard.

Do you think something went wrong?

No, hang on, hang on. Now, so you start off with the idea that you are not dealing with Nazis.
It’s a big difference whether you are dealing with Nazis, O.K.?

Let e be more even inore prosaic about it. The difference is you and I having this conversation,
the difference is Alberto Mora could do what he did, the difference is the Supreme Court did what it
did...

And the system works in a way.

That’s the point.

Bul here we are, we’ve been attacked, we’re concerned about the next attack. The only way
Lo fight this war is Lo get the intelligence about what the enemy is doing. During the Cold War we
could get that [rom satellites looking at armored formations. In this war the intelligence is all in
peoples” heads. So interrogalion is as important as our eyes in the skies during the Cold War. You
cannot overstale—you appreciate that, you were saying il—you cannol overstale the importance of
the interrogations because the intelligence that we need to [ight this war, defend the country, protect
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possibly millions of people [rom attacks by smallpox or anthrax, that intelligence is in the heads of
these people. We need (o extract il.

How far are we entitled to go to do that?

Well, I don’t know. Again. I haven’t made a whole study of this thing. What I know is, whatever
we’re doing we have (0 have (wo—as I said. I decided we have to have two main thoughts. One is,
make the maximum reasonable legal effort—intelligent., locused, intense, to get the intelligence we
need to defend the country. The other is, make sure you’re doing it—we are a country of laws—make
sure you're doing it lawfully. O.K.? Now lawfully, as I made the case, means all relevant laws,
whether they are treaties or statutes—O.K.? T don’t say the law means jusl treaties and not—I mean
just statutes and not Lreaties—on the contrary, I told you I specifically made the argument, and I
wrole it down for Rumsfeld that the Geneva Convention is. ..

Let me put the question in a different way. The question I put to James Hill-I’ve been very
impressed with everyone that I’ve et and I have to say, I take my hat off because it wouldn’( even
happen in my country that you could have a conversation with people at this level of seniority, or have
been in this position—it’s a remarkable thing about the United States. I put this question to him:
Would you be happy—obviously you wouldn’t be happy—but what would be vour reaction to these
same techniques bheing used on Americans or Brits who are captured by them?

Well. O.K., the answer to that is this. When you say “them”—we wear uniforms, carry arms
openly. are in a chain of command, and obey the laws of war. So we do what entiles us o POW.
{reatment.

But we know that some ofus don’t, because you and I have friends who operate in ways for our
services who don’t do those things—can they be treated. ..

Sure, that’s the whole point.

That’s the logic.

It’s absolutely understood that they are not entitled to POW. (reatment if they gel caught. By
the way, we have memos that say that.

And they can be interrogated in accordance with the technigues that were signed off on in. . .

First of all, as a matter ol law. ..

That’s where I get a bit queasy.

As a matter of law, that’s (he risk they take: they could be shot. We know that. And by the way,
we gel memos when we have to approve people doing things like out of uniform; the memos warn
that these people are not entitled to the protections that people in uniforms are entitled to. We know
that. Those are the, I don’t make those decisions, but the Secrelary was making these decisions
every day. And that’s point one; point Lwo is, especially in this war, we're fighting enemies who
wouldn’( give us protections like that anyway: this is extremely theoretical. You are not really in the
same world as the rest of us il you are worried about the reciprocity from Al Qaeda.
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Does moral authority mean anything?

Of course it does. I’1l tell you what the problem with moral authority is. The problem with
moral authority, with all due respect, is people who should know better, like yoursell. siding with the
assholes, Lo pul it crudely.

‘Well, you make an assumption; I don’t think of myself. ..

Bul I'm saying—instead of people saying—these Americans are people of good faith, dealing
with a really dilTicult problem. They’ve been attacked: they are trying 10 head off the next attack;
they are trying {o fight vigorously, effectively, successfully, and decently; and they are grappling
with hard issues, and they are grappling with issues that direcily relate to this conllict, and they
are grappling with gigantic, large, constitutional issues that are a brooding omnipresence over this
whole subject.

And that’s where there’s a big cultural difference, because for a Brit, of course, who grew up in
the time—I’m not again comparing like for like, but the IRA and so on and so forth—there was the
instinct to go that way, and in fact it did, as you know, historically, it did partly go that way, and things
were done that in the end—the conventional wisdom now is prolonged conflict, so it’s not that we don’t
share the same values and the same, what I say...

The point that I would get across is this. When you talk about moral authority, I make the
distinction between whether we’re entitled to it, and whether we have it. We're entitled Lo it. All the
people involved in this, even the people that I disagreed with, even these presidentialists whose
views are, as I said, not my inclination—although, as I said, I doubt my ability to debate them
because I think they are more knowledgeable than I am—but my inclinations are very much not
theirs. I never for a minute think that they are immoral. They are serious people dealing with serious
problems. I disagree with them by inclination, but to say that they lack the moral authority that a
decent official is entitled to. ..

Or to suggest that they’ve crossed the line into criminality?

Or (0 suggest that they’ve crossed the line into criminality. The irony is to make charges like
that, is to attack the moral authority of one of the [ew governments that actually is entitled to
moral authority. So what happens when vou do that? Do you raise the moral level of the world?
No. Because the Al Qaeda guys are al their moral level; vou’re nol raising them, all you’re doing is
you're taking an actual model of proper government dealing with difficult questions with serious
ethical dilemmas involved, serious legal judgments involved, constitutional judgments, operational
judgments, and you're taking a simple outsider’s critical, critic’s position, crapping on all of them
from a position of non-responsibility and moral superiorily; and the overall ellect is Lo persuade
people that nobody respects the law, not even these Americans: the law is shit in everybody’s view.
What’s the interest served by that?

And what has ended up happening is you say the system works, it has self-correcting . . .
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But not because of overstalement in criticism.

These things are very complex. We don’t know what—it doesn’t in a sense matter why it got to
that; the bottom line is, the system works.

But it does matler. No, no, i one wriles a book that says the system works, people made
arguments here that ultimately didn’t prevail and shouldn’t prevail, but the people who made those
arguments were not bad people, they do not deserve even (o be distinguished from Nazis—that’s the
thing that really galls me.

T'm very happy that yoir're saying this. Don’t worry. Keep saying. ..

The issue is not—I would not consider it a triumph that you’ve compared them to Nazis and
distinguished them. It is outrageous to even. .. I understand the mind is an interesting beast, and
T understand what launches you, and you could be launched from something that’s a completely
inappropriale analogy, bul once you’re launched. ..

It’s not my analogy. I want to be very clear about that. I went back

T understand you. I’m beginning Lo formulate your view.

It’s not even a view—I went back to a case that was invented by the Americans that said, for the
first time, a lawyer in giving legal advice can incur criminal responsihility, that’s all I'm interested in.
That’s it. The stories are completely different.

Twould at that point leave it behind and not even refer (o il, because it is deeply offensive.

T appreciated that. You’re not the first person—I"m struggling with. ..

You’re struggling because you think it’s cute, and it’s also personal to you.

No, no, no, don’t say that. That’s not fair.

O.K., maybeit’snot.

There’s a bigger issue which we don’t have time to—you have to go and sort out your food with
your kids. You shouldn’t make assumptions about where I come from. It should be fairly clear.

Fine, look, you strike me as a serious person. I hope you deal with this seriously. And the
service thal you could do, il seems (o me. what’s the most power[ul thing you ¢an say in my view, the
most powerful thing you can say to make a point ol this kind is, “T have looked at what these lawyers
have done, and I think it’s incorrect.” That’s the most powerful thing you can say, and il you can say
“I don’t believe they’re criminals. I don’t believe they’re stupid. I don’t believe they’re ill-motivated,
I don’t believe they’re unpatriotic, I don’t think they are Lotalitarian, I don’t think they are brutal
and inhumane—I simply think that they made an incorrect judgment”—and. ..

I may well come to that.

And if you then say, and the American system ultimately decided it was incorrect—il went
through a process—but il was—whal is evident is, you had a whole bunch of people all of whom
agreed on basic admirable humane principles, the principles embodied in the U.S. Constitution,
and they were all grappling with (his extremely diflicull problem of how do you defend the system
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against enemies of this kind, and some people came up with some ideas that were a little over-
enthusiastic, and some of these ideas have nothing 1o do with the war on terrorism, they have
everything to do with these broader points aboul presidentialists,power, and all the rest of it, and at
the end of the day il got sorted out.

That’s the crucial thing. It got sorted out relatively quickly.

It got sorted out relatively quickly. And these were good-faith discussions about really dilicult
issues.

What's interesting for mie is that the process of sitting and talking to people that is so
important—you don’t get ii—you see the piece of paper, O.K., and you don’t know the individual, you
don’t know the processes.

T agree.

What I’ve said to you is, yes, right at the beginning I thought, if I ineet Diane Beaver, I'd begin
with the assumption that she’s evil incarnate; I sit down and I spend three hours with her and actually
it’s a lot more complicated than that—that’s what I'm saying—that’s essentially what this hook is
going to be about.

If you write a book like that. it’s profound.

That’s what U'm trving fo get to, and that’s why I’'m very grateful to you for giving me time, and
it’s why I undertake faithfully to reproduce the exchange of views in relation to each person, because
I’m not interested in trashing anybody . ..

I saw here arguments being made that I didn’t subscribe (o, but T never gol the impression that
the people making these arguments were bad people.

I hear that very, very loudly.
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DOUGLAS J. FEITH

July 17, 2008

The Honorable Jerrold Nadler

Chairman, Subcommittee on the Constitution, Civil Rights and Civil Liberties
2334 Rayburn HOB

Washington, DC 20515

Dear Subcommittee Chairman Nadler:
I write to clarify a minor point about my testimony at yesterday’s subcommittee hearing.

During questioning by Congressman Scott,  said that in mid-January 2003 Secretary Rumsfeld
learned that there was concern among some of the lawyers for the military services about the
interrogation techniques he had approved one month earlier. I further explained that, as a result,
Secretary Rumsfeld rescinded his approval of the interrogation techniques and asked that a
working group - bringing all the relevant lawyers together — be established to study the issues
and make recommendations.

To the extent that there is any confusion over what techniques were rescinded, I call to the
subcommittee’s attention Secretary Rumsfeld’s January 15, 2003 Memorandum for Commander
USSOUTHCOM. The memo rescinded the approved category II techniques and the only
approved category III technique (non-injurious poking); it did not rescind the category I
techniques (yelling and deception) and I, of course, did not intend to suggest that it did.

Your truly,
@)M 7lA Y W /ﬁnﬁw
Douglas'J. Feith

cc: The Honorable John Conyers, Jr.
The Honorable Trent Franks
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Douglas J. Feith

August 13, 2008

Chairman Jerrold Nadler

Subcommittee on the Constitution, Civil Rights and Civil Liberties
House Committee on the Judiciary

Rayburn House Office Building

Washington, DC

Subject: War-on-Terrorism Detainee Interrogation Rules

Dear Mr. Chairman:

In my July 15, 2008 testimony before your Subcommittee, I challenged Philippe Sands to
release the full transcript of my one interview with him, on December 6, 2006.' As my
testimony explained, Mr. Sands misrepresented the interview in both his book and his
Vanity Fair article. The now-publicly-available transcript reveals the extent of

Mr. Sands’s misrepresentations." Accordingly, I am requesting the Subcommittee to
acknowledge formally that Mr. Sands gave an untrue account of that interview, an
account on which he built a false accusation against me of a war crime.

Mr. Sands focuses on Article 3 (often called Common Article 3) of the Geneva
Convention (“Geneva”) in his case against me.” Article 3 prohibits torture and inhumane
treatment of detainees in conflicts “not of an international character occutring in the
territory of one of the High Contracting Parties.” The Sands book alleges that, in early
2002, when the President was considering the legal status of the Guantanamo detainees, I
argued against giving the detainees Article 3 protections. In fact, I never made that
argument — in any form whatsoever. I did not directly or indirectly urge the President to
withhold Article 3 protections. Mr. Sands has not been able to cite any documents
supporting his accusation, for no such documents exist. Instead, he bases his Article 3
accusation solely on our interview. But in that interview there is not a single mention of
Article 3, and I never even alluded to i.

Sands’s misrepresentations are more than a technicality. His untrue claims that I opposed
the use of Article 3 and that it was “Feith’s Jogic™ that influenced the President on Article
3 are the heart and soul of his case against me." They are essential elements of his book
and are the foundation of his spurious allegation that I committed a war crime. Under the
circumstances, it is amazing that Mr. Sands did not during our interview ask me any
questions at all about Article 3.
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Chairman Jerrold Nadler
August 11, 2008
Page 2 of 11

Mr. Sands constructed his war crime allegation on the basis of nothing except his own
preconception — or prejudice — that [ was hostile to Geneva. The record, however, proves
the opposite: that I supported Geneva and that I argued not only that the U.S.
government should comply with Geneva, but should promote universal respect for it.

In my written statement to the Subcommittee, I described the Sands book as “a weave of
inaccuracies and distortions™ and said that the author “misquotes me by using phrases of
mine like “That’s the point’ and making the word ‘that’ refer to something different from
what I referred to in our interview.” With the interview transcript in hand, [ can now
show precisely where and how Mr. Sands distorted my words.

[ told Mr. Sands that I had personally played a role in the discussions with the President
on two points: first, that Geneva did apply to the U.S. conflict with the Taliban regime in
Afghanistan; and, second, that the Taliban detainees nevertheless were noz entitled to
POW rights because they had failed to meet the Geneva conditions for POW status.
Several times in the interview, I said that the Taliban detainees were entitled to Geneva
protections, though not to POW status. According to the transcript provided by

Mr. Sands (emphasis added):

[Feith] So the argument [I made to the president} was: “[Geneva] applies
as a matter of law but they are not entitled to P.O.W. status.” That’s what
the president decided. And so as far as I was concerned ...

[Sands] It was a success ...

[Feith] ... that was a success, and my memo specifically addressed those
two points and the president agreed with us on both points.

In asking about how POW status related to interrogations, Mr. Sands then began to
restate the two points I had promoted with the President and I started to concur by saying
“Absolutely.” But when I realized he was restating my points incorrectly — he said that
the Guantanamo detainees were “outside the Geneva Convention” — I objected and
demanded that Mr. Sands “Hold on a second.” Mr. Sands immediately corrected his
misstatement: “Sorry—ithey are not entitled to prisoner-of-war status.” 1said “That’s a
big difference” because, though the Taliban detainees were ror entitled to POW status, [
believed they had other rights under Geneva, given that the Convention applied to the
U.S. conflict with the Taliban. Mr. Sands agreed that I was making a proper distinction,
as the transcript shows:

[Sands] So let’s stick to your distinction, which I recognize. They are
not prisoners of war; therefore, they are not entitled to the protections
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[Feith] ... of prisoners of war.
[Sands] Which precludes protections against forms of interrogation?

fFeith] Under the Geneva Convention they are not entitled—that’s the
point. I didn’t want anybody saying the Geneva Conventions don’t apply.

It is clear that the phrase “that’s the point” refers to my statement that Geneva did not
entitle the Taliban detainees to POW rights. Inever said they had no other Geneva rights.
In reiterating that “I didn’t want anybody saying the Geneva Conventions don’t apply,” I
was taking pains to reject the notion that those detainees had no Geneva rights at all. Yet
the Sands book (on p. 35) applies my words “that’s the point” to the proposition that,
under Geneva, no one at Guantanamo “was entitled to any protection.” That is an
obvious false use of my words. Tt discredits Mr. Sands as a scholar, impeaching him as a
commentator on this subject.

Also, Sands takes the word “Absolutely” out of the interview and applies it (on pp. 35
and 182) to his untrue assertion that I intended the President to give no Geneva
interrogation protections at all to any Guantanamo detainees. I'had no such intention and
that’s not what the word “absolutely” referred to in the interview. The transcript, quoted
above, shows that Mr. Sands misrepresented what I said.

Furthermore, the Sands book cites my words “that’s what the President decided,” quoted
(and italicized) above, and claims that I was referring to Geneva Article 3. Even from the
interview snippet above, however, it is obvious that I was not referring to Article 3. In
our interview, as already noted, there was no mention of Article 3 at all, either by me or
by Mr. Sands.

There are other important errors and distortions in the Sands book. The eight I specified
at the July 15 hearing were:

i. On p. 98, Mr. Sands says the Haynes 18-techniques memo “was
completely silent on the use of multiple techniques.”

¢ That memo said, however, that, if multiple techniques were used,
they would have to be used “in a carefully coordinated manner.”

2. On p. 99, Mr. Sands says that | wanted the detainees to receive no
protection at all under Geneva and that I worked to ensure that “none of
the detainees could rely on Geneva.”

¢ On the contrary, T argued that Geneva applied to the conflict with
the Taliban.
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¢ What I said was that the detainees were not entitled to POW status.
That’s very different.

3. On p. 34, Mr. Sands says that if detainees do not get POW or Article 3
protections, then “no one at Guantanamo was entitled to protection under
any of the rules reflected in Geneva.”

e I have never believed that is true.
¢ Other Geneva protections that might still have applied include:

o Article 5 tribunals
o Visits from the International Committee of the Red Cross
o Repatriation after the conflict

4. On p. 43, Mr. Sands says “In Feith [Dunlavey] met solid resistance to the
idea of returning any detainees ... ”

e In fact, I favored returning detainees. Indeed, my office wrote the
policy for doing so.

5. On p. 5, Mr. Sands says that Secretary of Defense Rumsfeld “did not
reject” the Category I1I interrogation techniques in the October 2002
Southern Command proposal.

¢ But Secretary Rumsfeld did reject them. They were proposed and
he did not authorize them; by any common definition of “reject”
they were rejected.

6, On p. 97, Mr. Sands says I “hoodwinked” General Myers.

e In fact, General Myers and I agreed on Geneva and presented a
united position to the President at the February 4, 2002 National
Security Council meeting. 1spoke to Gen. Myers on the day
before the July 15, 2008 hearing and he reaffirmed that we had
been in agreement about Geneva.

e (General Myers authorized me to tell the Subcommittee that the
Sands book is wrong in its “hoodwinking” claim.

7. On p. 99, Mr. Sands accuses me of “circumventing” Geneva.

e But [ never did that or advocated that — and Mr. Sands presents no
evidence to support his claim that I did.
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8. Throughout his book, Mr. Sands says I opposed giving any detainees at
Guantanamo the protections of Geneva Article 3.

s In fact, however, I was open to affording them such protections.

s [ raised questions with the administration lawyers in charge of
defining “humane treatment.” My questions included: Why not
use Article 37 And why not use Article 5 tribunals to make
individual judgments about each detainee’s POW status?

s The lawyers answered that Article 3 says that it applies only to
non-international conflicts and Article 5 tribunals are unnecessary
because the President found that the Taliban detainees as a group
did not meet the Geneva conditions for POW status. It was clear
that reasonable people could differ on these matters of legal
interpretation.

s In 2004-05, when the issue of Article 3 came up again in
interagency meetings, Matthew Waxman, the relevant deputy
assistant secretary of defense, who worked for me, became a
prominent voice for using Article 3. With my approval, he argued
as my representative in those meetings that, if Article 3 did not
apply as a matter of law (because it applied only to non-
international conflicts), the United States could nonetheless apply
Article 3 standards as a matter of policy. The administration
lawyers did not accept that proposal, however, and their views
(which I believe they put forward in good faith) prevailed.

Mr. Sands did not refute any of these eight points, even though the July 15 hearing went
on for over three hours. He would have had ample time to do so, if he had any facts to
support what he wrote. Regarding point 2, Mr. Sands tried to defend himself at the
hearing by reading an excerpt from our interview. In that excerpt, however, I stated my
understanding that a/ Qaida detainees had no right to rely on Geneva. [ specified “al
Qaida” because I believed that the Taliban detainees did indeed have rights under
Geneva. I never said that “rone of the detainees could rely on Geneva,” yet that is what
Mr. Sands claimed 1 said — a claim he considered important enough to make at least ten
times in his book.” So Mr. Sands’s quotation from the transcript proved that his book was
wrong — and that I was correct in denouncing him for misrepresenting our interview.

Regarding point 8, Mr. Sands now complains that, in that interview, he “did not pick up
any hint of receptivity to Common Article 3” on my part.” This is a shameless posture
for Mr. Sands to assume, given that my interview with him was lengthy, yet he chose not
to ask me a single question about Article 3. Had he asked me about it, I would have told
him my views. In the interview, I focused on matters in which I played a substantial role.
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But I played a very small role regarding Article 3, especially in early 2002, so I had no
reason to talk about it if Mr. Sands did not bother to raise it with me.

At the July 15 hearing, I contradicted the Sands book’s claim that I wanted to undermine
or circumvent Geneva. I explained that I argued for a wholehearted application of
Geneva at Guantanamo. [ also explained why it would not have been consistent with
Geneva - and would not have served Geneva’s humanitarian purposes — to give POW
status to detainees who had failed to meet Geneva’s specified conditions for that status.
Those conditions are part of an incentive system, which the drafters of Geneva devised to
encourage fighters to wear uniforms and otherwise respect the laws of war for the
purpose, first and foremost, of protecting the interests of non-combatants. Giving POW
status to fighters who have violated those conditions would undermine Geneva’s
incentive system and harm the interests of non-combatants.

At the July 15 hearing, Mr. Sands admitted: “I don't think Mr. Feith and I are in
disagreement about the POW issue.” Regarding the al Qaida detainees at Guantanamo,
Ms. Pearlstein noted her agreement that they were not entitled to POW status. They both
argued at the hearing, however, that the POW issue was “irrelevant.” They suggested
that the interrogation-related protections for POWs and for detainees protected by Article
3 are the same." But that suggestion is wrong, as a comparison of Article 3 with Article
17, which governs interrogation of POWs, readily shows.

Article 17 prohibits any penalties at all for a detainee who refuses to answer a question:

Every prisoner of war, when questioned on the subject, is bound to give
only his surname, first names and rank, date of birth, and army,
regimental, personal or serial number, or failing this, equivalent
information.

dk

No physical or mental torture, nor any other form of coercion, may be
inflicted on prisoners of war to secure from them information of any kind
whatever. Prisoners of war who refuse to answer may not be threatened,
insulted, or exposed to unpleasant or disadvantageous treatment of any
kindv”‘

| understand that U.S. military lawyers have traditionally interpreted Article 17 as
meaning, for example, that an interrogator cannot tell a detainee: If you answer a
question you’ll be allowed to play soccer in the afternoon, but if you refuse you won’t.
That is, Article 17 prohibits even moderate, entirely humane pressure on POWs in
interrogations. Article 3, on the other hand, has no such sweeping prohibition. It does
not forbid penalties for detainees who refuse to answer questions. It does not forbid all
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forms of intetrogation pressure. What Article 3 prohibits is violent, cruel or inhumane
treatment.

So there is a large practical difference between the interrogation-related restrictions
applicable to a POW and those applicable under Article 3. A detainee with POW status
could not be interrogated effectively unless he chose to cooperate with his interrogators
entirely willingly. One has to suppose that such cooperation is highly unlikely for
ideological extremists from al Qaida and other terrorist groups. Tough but humane
interrogation under Article 3 has a better chance of producing important information —
the kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands
and Ms. Pearlstein misled the Subcommittee about the law when they dismissed the
POW-status issue as “irrelevant” and denied the distinction between Article 17 and
Atrticle 3 protections.

It would require many mote pages for me to highlight and correct all the errors,
misquotations and distortions in Mr. Sands’s writings and in his testimony regarding my
views and work. This letter should suffice to show that Mr. Sands is a thoroughly
unreliable commentator on the subject. As I have demonstrated, he has systematically
misrepresented the facts. He makes false allegations without any reasonable basis. He
cuts and pastes quotations in a grossly inaccurate way that amounts to flagrant
misquotation. And when I called him on these errors at the July 15 hearing, he was
unable to defend the points on which I challenged him. He dug himself deeper into
falsehood by sweepingly asserting that our interview transcript supports what he wrote,
though it does not.

It bears noting that Mr. Sands agreed at the beginning of our December 2006 interview
(in the talk that preceded the start of the audio recording and the transcript) that he would
check with me before he used any of my statements in his book. I said I wanted to ensure
that my statements were formulated accurately and unambiguously. In a February 12,
2007 email to me, Mr. Sands reiterated our agreement:

I am just beginning my writing up phase. Very grateful indeed for you
giving me time. You were lucid and clear, provided terrific assistance. As
agreed [ will run any quotations by you.

But he did not show me the quotations before he published his book. Had he done so, I
would have insisted he correct the misrepresentations. Evidently, he did not want to give
me a chance to challenge his distortions before he published his book’s sensational
charges against me. He has never explained why he violated our agreement.

Some journalists and other commentators, apparently predisposed to agree with

Mr. Sands’s accusations, hold close-mindedly to the notion that the charges are true. So,
when they write about the July 15 hearing, they describe my testimony as a “denial” of
the accusations. But I did not simply deny them — I refuted them.
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I am grateful to the Subcommittee for demanding that Mr. Sands release the transcript of
my interview with him. Now that it is public, Mr. Sands has extraordinary brass in
continuing to claim his book is accurate.™ In fact, the transcript makes plain that Mr.
Sands twisted my words and misrepresented my position on Geneva and my work on
detainee policy.

Mr. Sands seems to be calculating that no one will actually read the transcript with
enough care to see that it exposes fundamental flaws in his book. It shows that Mr. Sands
was, at best, careless or ignorant. Actually, the transcript strongly suggests that he was
dishonest, a suggestion reinforced by (1) his unwillingness to admit his errors even after I
listed a number of them, (2) his brazen claim that the transcript supports the accusations
in his book, when it clearly reveals them as untrue, and (3) the violation of his promise,
which he had confirmed in writing, to check the accuracy of his quotations with me
before he published them.

I concluded my written testimony for the Subcommittee as follows:

[Mr. Sands’s] ill-informed attack on me is a pillar of the broader argument
of his book. And that flawed book is a pillar of the argument that Bush
administration officials despised the Geneva Convention and encouraged
abuse and torture of detainees. Congress and the American people should
know that this so-called “torture narrative” is built on sloppy research,
misquotations and unsubstantiated allegations.

Any Subcommittee member — and anyone else — who reads the transcript of my interview
with Mr. Sands and compares it to his book will plainly see Mr. Sands’s lack of
scholarship and the groundlessness of his allegations against me. Mr. Sands’s work
shows that the foundation of the “torture narrative” is not rigorously sifted evidence, but
the determination of some critics of U.S. policy to preserve their antagonistic
preconceptions despite the facts.

When Chairman Conyers invited me to testify, he cited the Sands book as a focus of
attention. The Subcommittee’s hearings — and the follow-up communications — have
now clarified important errors in the Sands book and have shown that the book’s
accusations against me are untrue.

I respectfully urge the Subcommittee to acknowledge formally that Mr. Sands’s
testimony misrepresented my views and actions — and, in particular, was wrong in
claiming that | opposed the use of Geneva Article 3 and that I opposed giving any
Geneva protections to any of the Guantanamo detainees. I think the Subcommittee
should help correct the record because your hearings gave widespread publicity to

Mr. Sands’s false allegation that I committed a war crime, an allegation that Mr. Sands
grounded in the errors that are now finally exposed.
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Kindly include this letter in the published record relating to the July 15 hearing.

Yours truly,

cc: Representative John Conyers
Representative Lamar Smith
Representative Trent Franks
NOTES

i Neither in his book nor in the transeript of our interview does Mr. Sands specify the date of our interview.
My calendar shows it as December 6, 2006.

# The Vanity Fair magazine’s website published the transcript at
http:/www, vamityfair,com/politics/features2008/07:/feith_transcript200807.

" ts entirety, Geneva Article 3 states:

In the case of armed conflict not of an international character occurring in the territory of one of
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the
following

provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria. To this end the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer
its services to the Parties to the conflict.
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The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention,

The application of the preceding provisions shall not affect the legal status of the Parties to the
conflict.

Convention (I11) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949, Article 3,
available at
httpz//www.icre.org/ihl.nsf/7c4d08d9b287a42 141256739003e636b/6fci854a35 1 7b75ac12564 1e004a9¢68.

v Philippe Sands, Torture Team: Rumsfeld’s Memo and the Betrayal of American Values (New York:
Palgrave Macmillan, 2008), p. 34.

¥ See the following examples from Sands, Tortfure Team:

an

p- 33-4: “none of the detainees could rely on Common Article 3

p. 34: “The upshot was that no one at Guantanamo was entitled to protection under any of the
rules reflected in Geneva.”

p. 35: “I observed to Feith that his memo to the President and the Geneva Convention meant that
its constraints on interrogation didn’t apply to anyone at Guantanamo.”

p. 36: “None of the detainees had any rights under the Geneva Conventions.”

p. 66: “Beaver began her memo with ‘the facts’: none of the detainees were protected by
Geneva...”

p- 66: “She [Beaver] was stuck with the President’s decision on Geneva, which required her to
proceed on the basis that Geneva provided no rights for the detainees.”

p. 89: “That wasn’t what the President decided. The actual decision distinguished between the
Taliban — to whom Geneva applied, although detainees could not invoke rights under it — and al-
Qaeda, to whom it didn’t apply at all. This was Feith’s confusing formulation. The effect was that
no Guantanamo detainee could rely on Geneva, even its Common Article 3.”

p- 98: “Doug Feith was Undersecretary of Defense for Policy and Haynes knew him well. They
had agreed on the approach to Geneva — that it shouldn’t be available to any Guantanamo
detainees — now they could focus on interrogation techniques.”

p- 99: “He [Feith] was happy to talk at length about the February moment and his triumph in
ensuring that none of the detainees could rely on Geneva.”

p- 214: “Doug Feith told me that Hayes had agreed on his approach to Geneva, that it shouldn’t be
available to any Guantanamo detainees.”

¥ See Philippe Sands letter to Chairman John Conyers, Jr. on “Hearing on Administration Lawyers and
Administration Interrogation Rules, 15 July 2008,” July 24, 2008, p. 2.

vii

See, e.g., the following statement at the July 15, 2008 hearing by Deborah Pearlstein:
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The critical significance between declaring somebody a POW and declaring them any
other detainee in U.S. custody is that a POW cannot be prosecuted for engaging in lawful acts of
war, Our soldiers can't be criminally tried for engaging in lawful combat.

It is not a distinction between the treatment of POWs and the treatment of anybody else
that common Article 3 and a host of basic protections for the humane treatment of detainees apply.
They apply to POWs. They apply equally to everybody else.

There is nothing under law, in my judgment, to be gained, even if one believes that
coercive interrogation is useful--and I believe it is not—there is nothing to be gained under law by
denying those POW protections. The same standards of treatment apply.

See also the following statements at the July 15, 2008 hearing by Ms. Pearlstein and Mr. Sands:

[Pearlstein:] [TThe designation of al Qaeda detainees as POWs or not is not the issue. 1 think it, in
many respects, is correct, unlike with respect to the Taliban, that al Qaeda are not entitled to the
full panoply of POW protections. Having said that, it is irrelevant. What they are entitled to,
among other things, at a minimum is the protection of Common Article 3, a provision of law that
would prohibit the set of techniques that we are discussing here today.

[Sands:] I think I would agree with that. The issue of POW status is a complete red herring.
don't think Mr. Feith and I are in disagreement about the POW issue.

FEk
1 think Professor Pearlstein is absolutely correct, the issue of POWs is of total irrelevance.

Testimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil
Rights and Civil Liberties, House Committee on the Judiciary, at hearings “From the Department of
Justice to Guantanamo Bay: Administration Lawyers and interrrogation Rules, Part IV,” July 15, 2008
(emphasis added), video available at: http://www.c-spanorg/search.aspx?For=feith.

vii Article 17, Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949
{emphasis added), available at

http://www.icre org/ihl.nsf/7c4d08d90b287242 1 41256739003e636b/6fef854a35 1 7b75ac {2564 1e004a9e68.

X See Philippe Sands letter to Chairman Conyers, July 24, 2008.
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ANSWERS TO QUESTIONS FOR THE RECORD FOR DOUGLAS FEITH
FOLLOWING HEARING HELD ON JULY 15, 2008

Question 1: Preface

You testified that you, and your office, championed application of Common Article 3 of
the Geneva Convention ("Common Article 3") to Taliban and al Qaeda detainees before
and after the President's February 7, 2002 memorandum indicating that Common Art. 3
would not be applied.

You stated further that various Administration lawyers were responsible for deciding that
Common Article 3 was not applicable as a matter of law (because it applies only to non-
international conflicts) and also responsible for deciding that it should not apply as a
matter of policy.

Correction: | did not testify that my office and | “championed application of Common
Article 3 of the Geneva Convention (‘Common Article 3') to Taliban and al Qaeda
detainees before and after the President’s February 7, 2002 memorandum indicating
that Common Art. 3 would not be applied.”

There is a distinction between the “hefore” and the "after’ period. Before the President’s
February 7, 2002 decision on Article 3, | had not taken a position on Article 3. | recall
that, in informal conversations with Defense Department lawyers, | put a question or two
on the Geneva issue. As | said in my July 15, 2008 written testimony for the
Subcommittee:

| was a policy official and did not serve in the administration as a lawyer, but |
occasionally raised questions about matters being handled in legal channels.
Two of the questions | know | raised were: Why not use common Article 3 to
define "humane treatment’? And why not use so-called Article 5 tribunals to
make individual determinations that the detainees are not entitled to POW
status? | posed these questions not because | had done my own legal analysis or
had firm opinions myself — I had not. But | remembered these provisions
generally from my Geneva-related work during the Reagan administration and |
thought that using them, if judged legally appropriate, would be a further sign of
U.S. support for Geneva.

Whether such provisions as Article 3 and Article 5 applied were fegal questions, as
opposed to policy questions. As far as | recall, policy officials did not debate these legal
questions at the time. | don't believe they even came up in the February 4, 2002
National Security Council meeting on Geneva, which | attended. | was open to affording
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the detainees such protections, but | wouldn't say | championed their application at that
time. 1don’t believe | said anything to the contrary in my testimony to the
Subcommittee.

Later, however — in 2004-05 — when the issue of Article 3 came up again in interagency
meetings, Matthew Waxman, the relevant deputy assistant secretary of defense, who
worked for me, became a prominent voice for using Article 3. With my approval, he
argued as my representative in those meetings that, even if Article 3 did not apply as a
matter of law (because it applied only to non-international conflicts), the United States
nonetheless could apply Article 3 standards as a matter of policy. The administration
lawyers did not accept that proposal, however, and their views (which | have no reason
to doubt were put forward in good faith) prevailed.

Question 1.a
Who was responsible for these decisions?

The President took responsibility by declaring on February 7, 2002 that he accepted
“the legal conclusion of the Deparntment of Justice” and determined that “Common
Article 3 of Geneva does not apply to either al Qaeda or Taliban detainees, because,
among other reasons, the relevant conflicts are international in scope and common
Article 3 applies only to ‘armed conflict not of an international character” (emphasis
added).

Question 1.b

Did you or anyone else object to the legal position that Common Article 3 should not
apply to detainees? Who else was present during any such conversations and when did
they occur? Were these conversation memorialized in any way, including through
writtenn memoranda or notes?

| served as a policy official, not a lawyer rendering legal judgments. Accordingly,
although | raised a question about Article 3, | did not oppose the legal conclusion of the
Justice Department on the matter.

The distinction between a policy role and a legal role was highlighted for me by
Chairman Carl Levin of the Senate Armed Services Committee. In the spring of 2001,
during my confirmation process, Senator Levin made a special point that, as Under
Secretary, | must function as a policy official and not as a lawyer. In any event, | didn’t
know enough about the Article 3 issue’s legal technicalities to have a definite opinion of
my own. As | stated in my July 15 written testimony:

| don’t believe 1 even attended any of the early 2002 meetings where the lawyers
debated common Article 3....
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Now, | know that lawyers dispute the Justice Department’s legal conclusion
about common Article 3. Reasonable people differ on the matter. As a policy
official, | never studied the legal arguments in enough depth to have a confident
judgment of my own on this question.

Not having participated in any debate about common Article 3, | don’t know who was
present when the administration lawy

ers discussed the matter or when those discussions occurred or whether the
discussions were memorialized. | don't know if anyone else objected to the legal
position of the Department of Justice that Article 3 did not apply.

Question 1.c

Did you or anyone else object to the legal argument that Common Article 3 does not
apply because it applies only to non-international conflicts? To your knowledge, has the
United States previously advanced this interpretation of Common Article 32 If so, when
and under what circumstances?

On the question about objecting to the Justice Department’s legal position on Article 3,
see my answer to Question 1.b. | don’t know if the United States previously advanced
such an interpretation of Article 3. You might consider consuiting with the Office of
Legal Counsel at the Justice Department and the State Department’s Office of the Legal
Adviser for an answer.

Question 1.d

Did you or anyone else object to the policy decision not to apply Common Article 37
Why were Administration lawyers making the decision regarding its non-application as a
matter of policy (as well as of law) rather than you, as Under Secretary of Defense for
Policy? Did you raise any policy objections to this decision? If so, what were they, when
did you make them, who was present, and were these conversations memorialized in
any way? . .

In early 2002, there was no policy decision, as such, not to apply Article 3 — other than
the President’s February 7, 2002 acceptance of the Justice Department’s conclusion on
the subject. Article 3's applicability was a question answered by administration
lawyers. In the run up to the February 4, 2002 NSC meeting, as | recall, the White
House didn't hold meetings of policy officials to discuss the matter, nor did the lawyers
who met on the subject invite policy officials to participate.

The February 3, 2002 draft memo [ wrote, entitled “Points for 2/4/02 NSC Meeting on
Geneva Convention,” did not mention Article 3 because | didn’t know the matter was
then before the President. And, as noted above, | don’t think there was a discussion of
Article 3 at the February 4, 2002 NSC meeting.
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If i recall correctly, it was only after the President formally accepted the Justice
Department’s conclusion that Article 3 did not apply that | learned that the issue had
been brought to the President. When DOD lawyers explained to me that Justice
Department lawyers had reached the legal conclusion that the plain language of Article
3 limited its application to non-international conflicts, | thought their argument had merit.

Question 1.e

If Common Article 3 was not being applied, either as a matter of law or of policy, how
was "humane” treatment defined by the Administration and how did that definition differ
from the definition contained in Common Article 3 of the Geneva Conventions?

The President decided that the standard for all the detainees was “humane treatment.”
Officials with operational responsibility would develop the more detailed definition of that
standard, subject to review by administration lawyers. My recollection is that it was not
untit after the Abu Ghraib scandal became public in April 2004 that the definition of
“humane treatment” was brought up at interagency meetings of policy officials — and
even then, those meetings were mainly discussions among lawyers. The President
evidently considered this issue, in essence, a legal matter.

If the Subcommittee wants to know how the “humane treatment” standard differed from
Article 3, it would be best to pose the question to the lawyers who worked on this issue.

Question 1.f

What is your understanding of why Administration lawyers did not want Common Article
3 to apply? Please explain the significance for its non-application both as a matter of
law and as a matter of policy.

The issue was not whether administration lawyers wanted Common Article 3 to apply.
Rather, as a matter of legal analysis, administration lawyers concluded that Article 3 did
not apply to our conflicts with the Taliban and with al Qaida because the article itself
says that it applies only to “armed conflict not of an international character.”

As for why, under those circumstances, a policy maker might be reluctant to use the
language of Article 3 to define “humane treatment” as the President used that phrase,
the argument that stands out in my memory is that Article 3 contained words and
phrases that were wide open to interpretation — for example, “outrages upon personal
dignity.” Lawyers were uncertain about the degree to which foreign courts and foreign
scholars had asserted interpretations of those terms that could be invoked against U.S.
military personnel not schooled or trained in those interpretations. Administration
lawyers favored defining the concept of humane treatment in language from the
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American legal tradition which would be easier for U.S. officials to implement with
confidence.

| remember hearing that the U.S. Senate had similar thoughts when it approved
ratification of the anti-torture treaty: The Senate said it would interpret the terms in that
treaty not based on the phrasing of the treaty itself, but based on the familiar U.S.
constitutional phrase “cruel and unusual punishment.”

Question 2

If you were taking the position that Common Article 3 should apply, or at least should be
used fto define "humane" treatment of detainees, why is that not reflected in the
February 2002 memo that you provided to the Committee? Is your position reflected
anywhere?

As noted above, 1 did not in early 2002 take a position on whether Article 3 applied. |
simply posed informal questions to Defense Department lawyers as to whether that
article applied. My February 2002 memo did not mention Article 3 because | didn’t
know it was then an issue for the President. | learned it was brought to the President
only after he made his decision on February 7, 2002.

| don't recall if | raised the Article 3 issue in writing in the period leading up to that
decision. | may have, but | would have to review additional files to confirm this.

Question 3

During any discussions regarding the Administration's position that Common Article 3
would be interpreted in a manner that meant it would not apply to Taliban or al Qaeda
detainees, did anyone raise concerns that the courts might disagree with this
interpretation?

A. Who raised these concerns and when? How (verbally and/or in writing) were they
raised, and who was involved in those conversations?

B. Was there a discussion regarding who might be liable if a court disagreed and found
that Common Article 3 applies and that approved techniques, such as those contained
in Category Il that you recommended in the Fall of 2002, violate the Geneva
Conventions?

C. If so, what was the conclusion and who was involved in this discussion?
| don’t know the answer to these questions. 1didn’t participate in the interagency

discussions on Article 3 and didn’t discuss the matter at length with the DOD, Justice
Department or White House lawyers. | don't recall ever hearing administration lawyers
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voice concerns that the courts would disagree with the administration’s position that
Article 3 applied only to “armed conflict not of an international character.”

Question 4: Preface

During the discussion of various interrogation techniques that you recommended for
Secretary Rumsfeld's approval in the Fall of 2002, you acknowledged that you
recommended blanket approval of certain techniques, including stress positions, 20-
hour interrogations, hooding, and the use of individual phobias (such as dogs) to induce
stress (i.e., the "Category il" techniques). You acknowledged that these techniques go
beyond what is permifted under the Army Field Manual and that, depending on how
these techniques were used, they could be either humane or inhumane.

| did not recommend blanket approval of the referenced techniques. As Jim Haynes’s
memo made clear, he was recommending some of the techniques raised by
SOUTHCOM and not recommending others. | understood that all those techniques
recommended for approval were legal and could be used humanely. | also understood
that Secretary Rumsfeld’s approval of the techniques would not authorize anyone to use
those techniques in ways that were inhumane.

Question 4.a

Please explain how you define "humane" treatment for purposes of your answer and
how that differs from the definition contained in Common Article 3 of the Geneva
Conventions.

I did not then (or since) elaborate a definition of the term. And I did not produce an
analysis of the difference between the humane-treatment standard and an Article 3
standard.

| said in my July 15, 2008 testimony that the President had set two rules for U.S.
officials responsible for the detainees: (1) Everyone had to comply with all applicable
laws and (2) everyone had to treat all the detainees humanely. Those were the
overarching rules when Secretary Rumsfeld approved the additional interrogation
techniques. As noted above, | understood that the officials with operational
responsibility would develop the more detailed concept of “humane treatment,” subject
to review by administration lawyers. When Secretary Rumsfeld approved the additional
techniques, he did not formulate his own definition, nor did I.
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Question 4.b.1

Was "forced nudity” ever an approved technique? If not, was its use unfawful? Please
explain the basis for your conclusion.

| don't recall if | actually made a recommendation about the additional techniques that
SOUTHCOM brought forward. The Haynes memo said: "I have discussed this with the
deputy, with Doug Feith, and General Myers. | believe that all join in my
recommendation." | know | didn't object to Mr. Haynes’ recommendation, but | don’t
think that Mr. Haynes put his recommendation through my office for review and formal
coordination. | think he talked about it briefly with me (and, as he says, with Mr.
Wolfowitz and General Myers). As his memo says, Mr. Haynes thought we joined in his
recommendation. | was not asked to sign his memo to Secretary Rumsfeld. When |
formally reviewed a matter and gave a formal concurrence from my office, that
concurrence was usually signified by my handwritten initials on a “coordination” line.
This interrogation technique matter appears to have been handled within Pentagon
almost entirely in legal channels until it got to the department’s top level. 1t was not
staffed through my office or {as | understand it) through the Joint Staff.

As for whether “forced nudity” was an approved technique: I'm not aware that the issue
ever arose at the time that Secretary Rumsfeld approved the Haynes memo
recommendations. No one spoke about forced nudity or recommended it. | understood
the phrase “removal of clothing” as part of the general technique of making interrogation
subjects sometimes feel detached from people and things (including special articles of
clothing such as head coverings) that gave them comfort. | cannot offer an dpinion
about lawfulness; my office did not do legal analyses of these issues.

Question 4.b.lI

If "forced nudity” was not an approved technique, who bears responsibility for the
apparent confusion between "removal of clothing” - a technique that you recommended
and that was approved - and nudity?

| did not develop or make the recommendation on removal of clothing (or on the other
particular techniques). The Subcommittee should be able to find the answer to this
question in the numerous investigations and studies done by internal and external
experts who were asked to assess the complex questions of responsibility for errors,
shortcomings and misunderstandings relating to detainee operations.

Question 4.b.1lI

Given your testimony that the approved techniques could be either humane or
inhumane depending on how they were applied, please explain how interrogators were
informed of the difference between humane/inhumane application and provide copies of
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any guidance they were given on this issue.

This question deals with chain-of-command issues within SOUTHCOM, which was not
within the purview of the Office of the Under Secretary of Defense for Policy. | cannot
explain how the interrogators were informed. | don’t have copies of their guidance.

Question 4.b.IV

What were the consequences for interrogators who failed to apply an approved
technique in a "humane” fashion? Were they informed of these consequences and how
were they so informed?

My understanding is that officials who violated rules regarding the treatment of
detainees were investigated, charged, and punished. | believe the Subcommittee
should have ready access to the facts of the individual cases.

Question 5

in discussing the use of the approved interrogation techniques in combination (e.g.,
forced removal of clothing during 20-hour interrogations, with the use of dogs to induce
stress), you testified that the "memo" limited the use of multiple techniques by requiring
that they be used only in a “carefully coordinated manner." That gquidance appears to be
provided for techniques contained in Category Ill.

Question 5.3
Were Category i techniques ever used in combination?
Question 5.b

What, if any, guidance was provided regarding the use of multiple Category Il
techniques in combination?

Answer to Questions 5.a and 5.b. | don’t know the operational details of the
interrogations. 1t isn’t the military’s practice to report such details to officials outside
their chain of command (such as the Under Secretary of Defense for Policy).

Question 6

Appearing before the Senate Committee on the Judiciary on June 10th, DOJ

Inspector General Glenn Fine testified that techniques that were used at

Guantanamo - with the examples being given being short-shackling (meaning that a
detainee’s hands were shackled close to his feet) to prevent standing or sitting, the use
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of extreme temperatures - were approved and authorized by Secretary Rumsfeld, at
least for "periods of time.”

You joined the recommendation for approving these techniques in
November 2002.

Question 6.a

Do you think you bear any responsibility for the actual use of those techniques on
detainees?

Question 6.b
Who, if anyone, else bears or shares that responsibility?

Answer to Questions 6.a and 6 b. The November 2002 Haynes memo to Secretary
Rumsfeld appeared reasonable, especially given the general sense of urgency
throughout the government about getting information from detainees that might allow us
to head off additional catastrophic terrorist attacks. It is now clear, however, that the
memo was not as good as it should have been.

The guidance the memo recommended the Secretary to provide to SOUTHCOM, for
example, lacked useful detail. This became clear to the Secretary (and to me and
others) a few weeks after he approved the Haynes memo, when Mr. Haynes reported
that other lawyers in DOD were uncomfortable with the new interrogation techniques.
The Secretary then suspended all the controversial techniques and asked that a task
force be created to bring together all the DOD lawyers interested in this matter. In April
2003, the task force recommended a revised set of additional interrogation techniques,
together with a more detailed set of safeguards. | believe the task force
recommendation was a better product than the November 2002 memo. | also believe
that the effort that Mr. Haynes and Secretary Rumsfeld made to take the DOD lawyers’
criticism into account and to suspend the new interrogation techniques was a clear
demonstration of the good faith of DOD’s leadership.

Question 7

In your testimony, you acknowledged that you were present during National Security
Council discussions regarding OLC legal opinions on interrogations. Please provide
information regarding when those discussions occurred, what legal opinions were
discussed, who was present during those discussions, and whether anyone objected to
the legal opinions being expressed and, if so, why they objected (i.e., the basis of their
objection).
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As I've previously testified, Justice Department legal opinions may have been referred
to at an NSC meeting | attended, but | don't believe that specific interrogation
techniques were discussed.

Question 8

State exactly your knowledge of the following relating to the October 27,

2003 Memorandum from you to Senate Intelligence Committee Chairman

Pat Roberts and Vice Chairman Jay Rockefeller addressing the relationship between al
Qaeda and Saddam Hussein: ’

Question 8.a
How did the Memorandum come to be written? Who tasked you with its preparation?

I believe the October 27, 2003 memo you refer to was not a memo at all, but a classified
annex to a written answer | sent in response to a written question for the record from the
Senate Intelligence Committee. | was not “tasked” to prepare the annex; | had it
prepared for me so | could send it to the Committee.

Question 8.b

Who reviewed this Memorandum prior to its submission to the Senate Intelligence
Committee? Did the Vice President or his staff?

| believe the annex was produced entirely by people in the Office of the Under Secretary
of Defense for Policy. | didn’t provide the annex to the Vice President’s office before |
sent it to the Committee nor am | aware that anyone in the Vice President’s office
reviewed the annex before | sent it to the Committee. The annex was provided to the
CIA for review of “ORCON” material.

Question 8.c

Who was responsible for classifying this memorandum? What was its security
classification?

| don't recall who classified the annex. | think it was highly classified: Top Secret
Codeword.

10
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Question 8.d
How did this memorandum come to be provided to the Weekly Standard?

| don’t know who purported to leak it to the Weekly Standard. | say “purported” because
| don’t think the government has ever confirmed that what the Weekly Standard
published was an accurate account of that highly classified annex. | helped draft DOD’s
public statement when the Weekly Standard story on the annex first appeared on the
Internet. That statement said it was reprehensible that anyone should purport to leak so
sensitive a document. | strongly believe that.

Question 8.e

Did the White House or Office of Vice President approve the leaking of this
memorandum?

1 know of no basis whatsoever for believing that the White House or the Office of the
Vice President approved any leak of the annex. | don’t remember the details, but |
recall that various Pentagon officials thought that the Weekly Standard’s source was
someone on the Senate Intelligence Committee. That idea was based on descriptions
of the annex contained in the Weekly Standard article.

Question 8.f

Was the Memorandum officially declassified prior to its being leaked? If so, by who and
what form did the declassification take?

The annex remained highly classified when the Weekly Standard account of it was
published.

Questions 9.a and 9.b.I through 9.b.IX

In December of 2003, the Telegraph reported on a memorandum that it had been
provided by Iraqi intelligence, that it described as follows:

The handwritten memo, a copy of which has been obtained exclusively by the
Telegraph, is dated July 1, 2001 and provides a short resume of a three-day
"work programme" Atta had undertaken at Abu Nidal's base in Baghdad.

In the memo, Habbush reports that Atta "displayed extraordinary effort” and

demonstrated his ability to lead the team that would be "responsible for attacking
the targets that we have agreed to destroy”.

11
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The second part of the memo, which is headed "Niger Shipment", contains a
report about an unspecified shipment - believed to be uranium - that it says
has been transported to Iraq via Libya and Syria.

Although Iraqi officials refused to disclose how and where they had obtained the
document, Dr Ayad Allawi, a member of Iraq's ruling seven-man Presidential
Committee, said the document was genuine.

"We are uncovering evidence all the time of Saddam'’s involvement with al-
Qaeda," he said. "But this is the most compeliing piece of evidence that we have
found so far. It shows that not only did Saddam have contacts with al-Qaeda, he
had contact with those responsible for the September 11 attacks.”

The American Conservative has reported the following concerning the creation of a
forged letter:

[DlJick Cheney, who was behind the forgery, hated and mistrusted the [Central
Intelligence] Agency and would not have used it for such a sensitive assignment.
instead, he went to Doug Feith's Office of Special Plans and asked them to do
the job. The Pentagon has its own false documents center, primarily used to
produce fake papers for Delta Force and other special ops officers traveling
under cover as businessmen. ft was Feith's office that produced the letter and
then surfaced it to the media in Iraq.?

Question 9.a

Do you agree or deny that you were involved, directly or indirectly, in the preparation of
the document?

Question 9.b

Describe all facts and circumstances associated with the preparation of the document,
including:

Question 9.b.l

Who instructed you to prepare the document?

ic. Coughlin, "Terrorist Behind September 11 Strike was Trained by Saddam,” The Telegraph, Dec. 13,
2003, available at
http://www.telegraph.co.uk/news/worldnews/middleeast/iraa/1449442/Terrorist-behind-September-ll-
strike-was-trained-by-Saddam.himl.

2p. Giraldi, "Suskind Revisited,” American Conservative, Aug. 7, 2008, available at
hitp//www.amconmag.com/blog/2008/08/07/suskind-revisited/.

12
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Question 9.b.ll
How were the instructions provided?
Question 9.b.lll

Whose idea was it that the document include a supposed connection between Iraqi
intelligence and Mohammed Atta?

Question 9.b.IV

Whose idea was it that the document include a supposed the shipment of uranium from
Niger to Iraq?

Question 9.b.V

What was the purpose of this document?
Question 9.b.VI

Who reviewed it after it was prepared?
Question 9.b.VIl

How was it disseminated?

Question 9.b.Viil

Who, to your knowledge, communicated with Dr. Ayad Allawi to obtain his cooperation
in disseminating this document?

Question 9.b.IX

What was the reaction of Vice President Cheney or anyone on his staff when the
document was quickly reported to be a forgery?

Answer to Question 9.a and Questions 9.b.| through 9.b.IX.

| had no involvement in the December 2003 Telegraph report you cite. And the material
you guote about my former Pentagon office from the American Conservative is a
groundiess lie, which the author attributed to an anonymous source. Neither my office
nor [ was ever asked to produce the alleged letter. Nor did we ever produce such a
letter.

13
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Question 9.b.X

Are you aware of any involvement by the Office of Special Plans, or by any other unit
under your Office, in any effort in 2003 to have Mr. Habbush write a letter or memo of
this type backdated to before the start of the US invasion of Iraq, or to fabricate one as if
it were prepared by him? This includes any activity that you were aware of even if you
were not directly involved in its authorization or execution. Please state all such facts
and circumstances of which you were aware.

Question 9.b.XI

Are you aware of any involvement by any other civilian or military office or component of
the Department of Defense, or by the Central Intelligence Agency, in the preparation, or
placement, or such a document? Please state all such facts and circumstances of which
you were aware.

Answer to Question 9.b.X and Question 9.b.XI.

I'm not aware of any such involvement by the Office of Special Plans or by any other
unit under my Office — or by any other civilian or military office or component of the
Department of Defense, or by the CIA. As far as | know, the forgery allegation is totally
false, so there are no facts and circumstances about it of which | am aware.

Question 9.c

Please provide any further information you possess about the origin, creation, use, or
validity of this document. .

See preceding answer.

ANSWERS TO QUESTIONS FOR THE RECORD SUBMITTED BY RANKING
MEMBER TRENT FRANKS FOR THE JULY 15, 2008 CONSTITUTION
SUBCOMMITTEE HEARING

Question 1

1 understand Subcommittee Chairman Nadler was quoted by The Washington
Independent on June 16, 2008 as saying: "The most revealing thing, from my
perspective, [that Feith said] is that on the Category Il issue, everyone says that
Category Il techniques are cruel and inhumane treatment,” Nadler said. "But he said
that done right, it isn't torture. How?" Do you have an answer to Chairman Nadler's
question?

14
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It is not true that “everyone” says that Category Il techniques are necessarily cruel and
inhumane treatment.

As | said above, the Haynes memo did not propose the more detailed guidelines that
were eventually recommended by the task force in April 2003 — and the more detailed
guidelines were clearly the better approach. But the SOUTHCOM list of Category Il
techniques did reflect concern about legality and about humane treatment. For
example, it clarified that the kind of stress positions that were contemplated were “like
standing” and it limited them to a maximum of four hours. It limited the use of isolation
to a maximum of 30 days, with extensions requiring approval of the Commanding
General. It limited hooding in a number of ways: during transportation and questioning,
no restriction on breathing in any way and detainee must be kept under direct
observation at the time. Any of the Category Il techniques, if extended unduly or taken
to extremes, could become inhumane, but the SOUTHCOM request showed that its
authors were aware that the techniques had to be limited in their application and kept
lawful and humane. The SOUTHCOM request stressed the importance of compliance
with the law. It was accompanied by a legal memorandum and Generatl Hill, in his cover
note to Secretary Rumsfeld, specifically called into question the legality of some of the
Category Ill techniques and requested further legal analysis.

That is why | said they could be applied in a humane way or in an inhumane way — and
SOUTHCOM'’s memo, as transmitted by Haynes, showed that the command
understood the requirement that everything they did had to be legal and humane. The
emphasis on legality meant that it was clear that torture could not be used, because
torture was illegal.

Question 2
You cited more than half a dozen errors and distortions in Mr. Sands's book, Torture
Team. Please provide page citations for the errors and distortions to which you were

referring.

The page citations for the errors and distortions are in my August 13, 2008 letter to
Chairman Nadler, a copy of which is attached at Appendix A.

Question 3

You have complained about Mr. Sands’s misquotation of you. Please identify the
misquotations.

As | stated in my August 13, 2008 letter to Chairman Nadler:

In my written statement to the Subcommittee, | described the Sands book as “a weave of
inaccuracies and distortions” and said that the author “misquotes me by using phrases of

15
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mine [from our one interview, in December 2006] like ‘That’s the point’ and making the
word ‘that’ refer to something different from what | referred to in our interview.” With the
interview transcript in hand, | can now show precisely where and how Mr. Sands distorted
my words.

In that August 13 letter, | identify not only the particular misquotations, but also other
important distortions and errors by Mr. Sands. | show that Mr. Sands’s legal accusation
against me regarding the Geneva Convention is based entirely on error. The foundation
of that accusation is Mr. Sands’s incorrect assertion that | helped persuade the
President not to apply Article 3 to the Guantanamo detainees. | never made any such
argument to the President directly or indirectly, however. Where did Mr. Sands get the
idea that | did make such an argument? He says he got it from our interview, but that is
patently untrue. Now that Mr. Sands has been compelled to publish the transcript of
that interview, it is clear that the issue of Article 3 never came up when we talked.

Mr. Sands did not ask me a single question about Article 3 and | made no reference to
Article 3 expressly or by implication.

| urge interested Subcommittee members to read my August 13 letter to see how
shabbily Mr. Sands has operated here in manufacturing out of whole cloth his
accusation that | am implicated in a war crime. The transcript of our interview exposes
Mr. Sands’s case as a flat-out error. He should retract his accusation. In my August 13
letter, | requested that the Subcommittee “acknowledge formally that Mr. Sands gave an
untrue account of that interview [between Sands and me on December 6, 2006}, an
account on which he built a false accusation against me of a war crime.”

Question 4

Committee Chairman Conyers commented on the diffuse allocation of responsibilities within the
Defense Department for detainee matters. Could you please set them forth for the record.

When Chairman Conyers and | were discussing the diffuse allocation of responsibilities
for detainee matters within the Defense Department, | was citing information from a
memo that my staff drafted in the summer of 2004 to prepare me for testimony before
the House Permanent Subcommittee on Intelligence. The relevant portion of that memo
is reproduced as Appendix B, attached.

Question 5

During the Subcommittee's July 15, 2008 heating, | understood Professor Sands and
Ms. Pearistein to say that the scope of permissible interrogation techniques should be
the same for POWSs and the al-Qaeda and Taliban detainees in U.S. custody. Indicate,

with explanation, whether you agree or disagree.

16
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| think Professor Sands and Professor Pearlstein were incorrect in arguing that the
scope of permissible interrogation techniques is unaffected by whether the subject is a
POW or whether he is simply covered by Article 3. They both made clear at the July 15,
2008 hearing that they agreed with my conclusion that the al Qaida detainees at
Guantanamo were not entitled to POW status. They both argued, however, that the
POW issue was “irrelevant” because the interrogation-related protections for POWs and
for detainees protected by Article 3 are the same.' But a comparison of Article 3 with
Article 17, which governs interrogation of POWSs, shows that those protections are not
the same.

Article 17 prohibits any penatities at all for a detainee who refuses to answer a question.”
As | explained in my August 13, 2008 letter to Chairman Nadler:

| understand that U.S. military lawyers have traditionally interpreted Article 17 as
meaning, for example, that an interrogator cannot tell a detainee: If you answer a
question you'll be allowed to play soccer in the afternoon, but if you refuse you won't.
That is, Article 17 prohibits even moderate, entirely humane pressure on POWs in
interrogations. Avrticle 3, on the other hand, has no such sweeping prohibition. It does
not forbid penalties for detainees who refuse to answer questions. It does not forbid all
forms of interrogation pressure. What Article 3 prohibits is violent, cruel or inhumane
treatment.

So there is a large practical difference between the interrogation-related restrictions
applicable to a POW and those applicable under Article 3. A detainee with POW status
could not be interrogated effectively unless he chose to cooperate with his interrogators
entirely willingly. One has to suppose that such cooperaticn is highly unlikely for
ideological extremists from al Qaida and other terrorist groups. Tough but humane
interrogation under Article 3 has a better chance of producing important information — the
Kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands and
Ms. Pearlstein misled the Subcommittee about the law when they dismissed the POW-
status issue as “irrelevant” and denied the distinction between Article 17 and Article 3
protections.

' See, e.g., the following statement at the July 15, 2008 hearing by Deborah Pearlstein:

The critical significance between declaring somebody a POW and declaring them any
other detainee in U.S. custody is that a POW canrnot be prosecuted for engaging in lawful acts of
war. Our soldiers can't be criminally tried for engaging in lawful combat.

It is not a distinction between the treatment of POWSs and the treaiment of anybody else

that common Article 3 and a host of basic protections for the humane treatment of detainees
apply. They apply to POWSs. They apply equally to everybody else.

17
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There is nothing under taw, in my judgment, to be gained, even if one believes that
coercive interrogation is useful-and | believe it is not--there is nothing fo be gained under faw by
denying those POW protections. The same standards of treatment apply.

See also the following statements at the July 15, 2008 hearing by Ms. Pearlstein and Mr. Sands:

[Pearlstein:] [Tlhe designation of al Qaeda detainees as POWSs or not is not the issue. | think it, in
many respects, is correct, unlike with respect to the Taliban, that al Qaeda are not entitled to the
full panoply of POW protections. Having said that, it is irrefevant. What they are entitled to,
among other things, at a minimum is the protection of Common Article 3, a provision of law that
would prohibit the set of techniques that we are discussing here today.

[Sands:] 1 think | would agree with that. The issue of POW status is a complete red herring. |
don't think Mr. Feith and | are in disagreement about the POW issue.

ok

| think Professor Pearlstein is absolutely correct, the issue of POWs is of fotal irrefevance.

Testimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil
Rights and Civil Liberties, House Committee on the Judiciary, at hearings “From the Department of
Justice to Guantanamo Bay: Administration Lawyers and Interrogation Rules, Part IV,” July 15, 2008
(emphasis added), video available at: http://www.c-span.org/search.aspx?For=feith.

" Arlicle 17 of the Geneva Convention states:

Every prisoner of war, when questioned on the subject, is bound to give only his surname, first
names and rank, date of birth, and amy, regimental, personal or serial number, or failing this,
equivalent information.

wx

No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war
to secure from them information of any kind whatever. Prisoners of war who refuse to answer
may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any
kind.

Article 17, Convention (1l relative to the Treatment of Prisoners of War, Geneva, 12 August 1949
{emphasis added), available at
http://www.icre.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68
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& f—\-ppen dix A '

Douglas J. Feith
August 13, 2008

Chairman Jerrold Nadler

Subcommittee on the Constitution, Civil Rights and Civil Liberties
House Committee on the Judiciary

Rayburn House Office Building

Washington, DC

Subject: War-on-Terrorism Detainee Interrogation Rules

Dear Mr. Chairman:

In my July 15, 2008 testimony before your Subcommiittee, I challenged Philippe Sands to
release the full transcript of my one interview with him, on December 6, 2006." As my
testimony explained, Mr. Sands misrepresented the interview in both his book and his
Vanity Fair article. The now-publicly-available transcript reveals the extent of

Mr. Sands’s misrepresentations.” Accordingly, I am requesting the Subcommittee to
acknowledge formally that Mr. Sands gave an untrue account of that interview, an
account on which he built a false accusation against me of a war crime.

Mr. Sands focuses on Article 3 (often called Common Article 3) of the Geneva
Convention (“Geneva™) in his case against me." Article 3 prohibits torture and inhumane
treatment of detainees in conflicts “not of an international character occurring in the
territory of one of the High Contracting Parties.” The Sands book alleges that, in early
2002, when the President was considering the legal status of the Guantanamo detainees, I
argued against giving the detainees Article 3 protections. In fact, I never made that
argument — in any form whatsoever. I did not directly or indirectly urge the President to
withhold Arlicle 3 protections. Mr. Sands has not been able to cite any documents
supporting his accusation, for no such documents exist. Instead, he bases his Article 3
accusation solely on our interview. But in that interview there is not a single mention of
Article 3, and I never even alluded to it.

Sands’s misrepresentations are more than a technicality. His untrue claims that 1 opposed
the use of Article 3 and that it was “Feith’s logic™ that influenced the President on Article
3 are the heart and soul of his case agaimst me.” They are essential elements of his book
and are the foundation of his spurious allegation that I comumitted a war crime. Under the
circumstances, it is amazing that Mr. Sands did not during our interview ask me any
questions at all about Article 3.
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Chairman Jerrold Nadler
August 11,2008
Page2 of I{

Mr. Sands constructed his war crime allegation on the basis of nothing except his own
preconception — or prejudice — that I was hostile to Geneva. The record, however, proves
the opposite: that I supported Geneva and that I argued not only that the U.S.
government should comply with Geneva, but should promote universal respect for it.

In my written statement to the Subcommittee, I described the Sands book as “a weave of
inaccuracies and distortions” and said that the author “misquotes me by using phrases of
mine like “That’s the point’ and making the word “that” refer to something different from
what I referred to in our interview.” With the interview transcript in hand, I can now
show precisely where and how Mr. Sands distorted my words.

1 told Mr. Sands that I had personally played a role in the discussions with the President
on two points: first, that Geneva did apply to the U.S. conflict with the Taliban regime in
Afghanistan; and, second, that the Taliban detainees nevertheless were not entitled to
POW rights because they had failed to meet the Geneva conditions for POW status.
Several times in the interview, I said that the Taliban detainees were entitled to Geneva
protections, though not to POW status. According to the transcript provided by

Mr. Sands (emphasis added):

[Feith] So the argument [I made to the president] was: “[Geneva] applies
as a matter of law but they are not entitled to P.O.W. status.” That 's what
the president decided. And so as far as I was concerned ...

[Sands] It was a success ...

[Feith] ... that was a success, and my memo specifically addressed those
two points and the president agreed with us on both points.

In asking about how POW status related to interrogations, Mr. Sands then began to
restate the two points I had prornoted with the President and I started to concur by saying
“Absolutely.” But when I realized he was restating my points incorrectly — he said that
the Guantanamo detainees were, “outside the Geneva Convention” — I objected and
demanded that Mr. Sands “Hold on a second.” Mr. Sands immediately corrected his
misstaternent: “Sorry—they are not entitled to prisoner-of-war status.” 1said “That’s a
big difference” because, though the Taliban detainees were not entitled to POW status, |
believed they had orher rights under Geneva, given that the Convention applied to the
U.S. conflict with the Taliban. Mr. Sands agreed that I was making a proper distinction,
as the transeript shows:

[Sands] So let’s stick to your distinction, which I recognize. They are
not prisoners of war; therefore, they are not entitled to the protections
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[Feith] ... of prisoners of war.
{Sands] Which precludes protections against forms of interrogation?

[Feith] Under the Geneva Convention they are not entitled—that’s the
point. T didn’t want anybody saying the Geneva Conventions don't apply.

It is clear that the phrase “that’s the point” refers to my statement that Geneva did not
entitle the Taliban detainees to POW rights. Inever said they had no other Geneva rights.
In reiterating that *I didn’t want anybody saying the Geneva Conventions don’t apply,” |
was taking pains to reject the notion that those detainees had no Geneva rights at all. Yet
the Sands book (on p. 35) applies my words “that’s the point” to the proposition that,
under Geneva, no one at Guantanamo “was entitled to any protection.” That is an
obvious false use of my words. It discredits Mr. Sands as a scholar, impeaching him as a
commentator on this subject.

Also, Sands takes the word “Absolutely™ out of the interview and applies it (on pp. 35
and 182) to his untrue asscrtion that I intended the President to give no Geneva
interrogation protections at all to any Guantanamo detainees. I had no such intention and
that’s not what the word “absolutely” referred to in the interview. The transeript, quoted
above, shows that Mr. Sands misrepresented what I said.

Furthermore, the Sands book cites my words “that’s what the President decided,” quoted
(and italicized) above, and claims that I was referring to Geneva Article 3. Even from the
interview snippet above, however, it is obvious that | was nof referring to Article 3. In
our interview, as already noted, there was no mention of Article 3 at all, either by me or
by Mr. Sands.

There are other important errors and distortions in the Sands book. The eight I specified
at the July 15 hearing were:

1. On p. 98, Mr. Sands says the Haynes 18-techniques memo “was
completely silent on the use of multiple techniques.”

e That memo said, however, that, if multiple techniques were used,
they would have to be used “in a carefully coordinated manner.”

S

On p. 99. Mr. Sands says that I wanted the detainees to receive no
protection at all under Geneva and that I worked to ensure that “none of’
the detainees could rely on Geneva.”

e On the contrary, 1 argued that Geneva applied to the conflict with
the Taliban.
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¢  What [ said was that the detainees were not entitled to POW status
That’s very different.

3. On p. 34, Mr. Sands says that if detainees do not get POW or Article 3
protections, then “no one at Guantanamo was entitled to protection under
any of the rules reflected in Geneva.”

» [ have never believed that is true.

o Other Geneva protections that might still have applied include:
o Article 5 tribunals
o Visits from the International Committee of the Red Cross
o Repatriation after the conflict

4. On p. 43, Mr. Sands says “In Feith [Dunlavey] met solid resistance to the
idea of returning any detainees ... "

e In fact, I favored returning detainees. Indeed, my office wrote the
policy for doing so.

5. On p. 5, Mr. Sands says that Secretary of Defense Rumsfeld “did not

reject” the Category TIT interrogation techniques in the October 2002
Southern Command proposal.

e But Secretary Rumstfeld did reject them. They were proposed and
he did not authorize them; by any common definition of “reject”
they were rejected.

6, On p. 97, Mr. Sands says I “hoodwinked” General Myers.

o In fact, General Myers and T agreed on Geneva and presented a
united position to the President at the February 4, 2002 National
Security Council meeting. I spoke to Gen. Myers on the day
before the July 15, 2008 hearing and he reaffirmed that we had
been in agreement about Geneva.

+  General Myers authorized me to tell the Subcommittee that the
Sands book is wrong in its “hoodwinking” claim.

7. On p. 99, Mr. Sands accuses me of “circumventing” Geneva.

« But I never did that or advocated that — and Mr. Sands presents no
evidence to suppoit his claim that I did.
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8. Throughout his book, Mr. Sands says 1 opposed giving any detainees at
Guantanamo the protections of Geneva Atticle 3.

e In fact, however, [ was open to affording them such protections.

o I raised questions with the administration lawyers in charge of
defining “humane treatment.” My questions included: Why not
use Article 32 And why not use Article 3 tribunals to make
indjvidual judgments.about each detainee’s POW status?

e The lawyers answered that Article 3 says bat it applies only to
non-international conflicts and Article 5 tribunals are unnecessary
because the President found that the Taliban detainees as a group
did not meet the Geneva conditions for POW status. It was clear
that reasonable people could differ on these matters of legal
interpretation.

e In 2004-05, when the issue of Article 3 came up again in
interagency meetings, Matthew Waxman, the relevant deputy
assistant secretary of defense, who worked for me, became a
prominent voice for using Article 3. With my approval, he argued
as my representative in those meetings that, if Article 3 did not
apply as a matter of law (because it applied only to non-
international conflicts). the United States could nonetheless apply
Article 3 standards as a matter of policy. The administration
Jawyers did not accept that proposal, however, and their views
(which 1 believe they put forward in good faith) prevailed.

Mr. Sands did not refute any of these eight points, even though the July 15 hearing went
on for over three hours. He would have had ample time 10 do so, if he had any facts to
support what he wrotc. Regarding point 2, Mr. Sands tried to defend himself at the
hearing by rcading an excerpt from our interview. In that excerpt, however, T stated my
understanding that a/ Qaide detainees had no right to rely on Geneva. 1 specified “al
Qaida” because 1 believed that the Taliban detainees did indeed have rights under
Geneva. | never said that “none of the detainees could rely on Geneva,” yet that is what
M. Sands claimed I said — a claim he considered important enough to make af least len
times in his book.” So Mr. Sands’s quotation from the transcript proved that his book was
wrong — and that I was correct in denouncing him for misrepresenting our interview.

Reparding point 8, Mr. Sands now complains that, in that interview, he “did not pick up
any hint of receptivity to Common Article 37 onmy part” This is a shameless posture
for Mr, Sands to assume, given that my interview with him was lengthy, yet he chose not
to ask me a single question about Article 3. Had he asked me about it, T would haYe told
him my views. In the interview, 1 focused on matters in which I played a substantial role.
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But [ played a very small role regarding Article 3, especially in early 2002, so [ had no
reason to talk about it if Mr. Sands did not bother to raise it with me.

At the July 15 hearing, T contradicted the Sands book’s claim that I wanted to undermine
or circumvent Geneva. [ explained that I argued for a wholehearted application of
Geneva at Guantanamo. [ also explained why it would not have been consistent with
Geneva — and would not have served Geneva’s humanitarian purposes — to give POW
status to detainees who had failed to meet Geneva’s specified conditions for that status.
Those conditions are part of au incentive system, which the drafters of Geneva devised to
encourage fighters to wear uniforms and otherwise respect the laws of war for the
purpose, first and foremost, of protecting the interests of non-combatants. Giving POW
status to fighters who have violated those conditions would undermine Geneva’s
incentive system and harm the interests of non-combatants.

At the Jnly 15 hearing, Mr. Sands admitted: *I don't think Mr. Feith and [ are in
disagreement about the POW issue.” Regarding the al Qaida detainees at Guantanamo,
Ms. Pearlstein noted her agreewent that they were not entitled to POW status. They both
argued at the hearing, however, that the POW issue was “irrelevant.” They suggested
that the interrogation-related protections for POWs and for detainees protected by Article
3 are the same.”" But that suggestion is wrong, as a comparison of Article 3 with Article
17, which governs interrogation of POWs, readily shows.

Article 17 prohibits any penalties at all for a detainee who refuses to answer a question:

Every prisoner of war, when questioned on the subject, is bound to give
only his surname, first names and rank, date of birth, and army,
regimental, personal or serial number, or failing this, equivalent
information.

*dok

No physical or mental torture, nor any other form of coercion, may be
inflicted on prisoners of war to secure from them information of any kind
whatever. Prisoners of war who refuse to answer may not be threatened,
insulted, or exposed ro unpleasant or disadvantageous treatment of any
find ™"

T understand that U.S. military lawyers have traditionally interpreted Article 17 as
meaning, for example, that an interrogator cannot tell a detainee: If you answer a
question you'll be allowed to play soccer in the afternoon, but if you refuse you won’t.
That is, Article 17 prohibits even moderate, entirely humane pressure on I"(')Ws m
interrogations. Article 3, on the other hand, has no such sweeping pl‘ohlblt\on.: It c_loesu
not forbid penalties for detainees who refuse lo answer questions. It does nof forbid a
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forms of interrogation pressure. What Article 3 prohibits 1s violent, cruel or inhumane
treatment.

So there is a large practical difference between the interrogation-related restrictions
applicable to a POW and those applicable under Article 3. A detainee with POW status
could not be interrogated effectively unless he chose to cooperate with his interrogators
entirely willingly. One has to suppose that such cooperation is highly unlikely for
ideological extremists from al Qaida and other terrorist groups. Tough but humane
interrogation under Article 3 has a better chance of producing important information —
the kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands
and Ms. Pearlstein misled the Subcommittee about the law when they dismissed the
POW-status issue as “irrelevant” and denied the distinction between Article 17 and
Article 3 protections.

Tt would require many more pages for me to highlight and correct all the errors,
misquotations and distortions in Mr. Sands’s writings and in his testimony regarding my
views and work. This letter should suffice to show that Mr. Sands is a thoroughly
unreliable commentator on the subject. As I have demonstrated, he has systematically
mistepresented the facts. He makes falsc allegations without any reasonable basis. He
cuts and pastes quotations in a grossly inaccurate way that amounts to flagrant
misquotation. And when I called him on these errors at the July 15 hearing, he was
unable to defend the points on which I challenged him. He dug himself deeper into
falsehood by sweepingly asserting that our interview transeript supports what he wrote,
though it does not. :

It bears noting that Mr. Sands agreed at the beginning of our December 2006 interview
(in the talk that preceded the start of the audio recording and the transcript) that he would
check with me before he used any of my statcments in his book. I said I wanted to ensure
that my statements were formulated accurately and unambiguously. Ina February 12,
2007 email to me, Mr. Sands reiterated our agreement:

I am just beginning my writing up phase. Very grateful indeed for you
giving me time. You were lucid and clear, provided terrific assistance. As
agreed T will run any quotations by you.

But he did not show me the quotations before he published his book. Had he done so, 1
would have insisted he correet the misrepresentations. Evidently. he did not want to give
me a chance o challenge his distortions before he published his book’s sensational
charges against me. He has never explained why he violated our agreement.

Some journalists and other commentators, apparently pr§d'\sposed to agree with

Mr. Sands’s accusations, hold close-mindedly to the 3011011 that the charges i“e L;uﬁ; Sfo,
when they write about the July 15 hearing, they describe my testimony as a “denial” o
the accusations. But 1 did not simply deny them — 1 refuted them.
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T am grateful to the Subcommittee for demanding that Mr. Sands release the transcript of
my interview with him. Now that it is public, Mr. Sands has extraordinary brass in
continuing to claim his book is accurate.™ In fact, the transcript makes plain that Mr.
Sands twisted my words and misrepresented my position on Geneva and my work on
detainee policy.

Mr. Sands seems to be calculating that no one will actually read the transeript with
enough care to see that it exposes fundamental flaws in his book. It shows that Mr. Sands
was, at best, careless or ignorant. Actually, the transcript strongly suggests that he was
dishonest, a suggestion reinforced by (1) his unwillingness to admit his errors even after I
listed a number of them, (2) his brazen claim that the transcript supports the accusations
in his book, when it clearly reveals them as untrue, and (3) the violation of his promise,
which he had confirmed in writing, to check the accuracy of his guotations with me
before he published them.

I concluded my written testimony for the Subcommittee as follows:

[Mr. Sands’s] ill-informed attack on me is a pillar of the broader argument
of his book. And that flawed book is a pillar of the argument that Bush
administration officials despised the Geneva Convention and encouraged
abuse and torture of detainees. Congress and the American people should
know that this so-called “torture narrative” is built on sloppy research,
misquotations and unsubstantiated allegations.

Any Subcommittes member — and anyone else ~ who reads the transcript of my interview
with Mr. Sands and compares it to his book will plainly see Mr. Sands’s lack of
scholarship and the groundlessness of his allegations against me. Mr. Sands’s work
shows that the foundation of the “torture narrative” is not rigorously sifted evidence, but
the determination of some critics of U.S. policy to preserve their antagonistic
preconceptions despite the facts.

When Chairman Conyers invited me to testify, he cited the Sands book as a focus of
attention. The Subcommittee’s hearings ~ and the follow-up communications - have
now clarified important errors in the Sands book and have shown that the book’s
accusations against me are untrue.

1 respectfully urge the Subcommittee to acknowledge formally that Mr. Sands’s

testimony misrepresented my views and actions — and, in particular, was wrong in
claiming that | opposed the use of Geneva Article 3 and that I opposed giving any
Geneva protections to any of the Guantanamo detainees. I think the Subcommittee
should help correct the record because your heariugs gave widespread publicity to

Mr. Sands’s false allegation that T committed a war crime, an allegation that Mr. Sands
grounded in the errors that are now finally exposed.
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Kindly include this letter in the published record relating to the July 15 hearing.

Yours truly,
\

cc: Representative John Conyers
Representative Lamar Smith
Representative Trent Franks

NOTES

INeither in his book nor in the transcript of our interview does Mr. S8ands specify the date of our intervicw.
My calendar shows it as December 6, 2006.

¥'The Vanity Fair magazine’s website published the transcript at
wiair.com/politics features/ 2008/G 7/ eith transcrip200807.

in its entirety, Geneva Article 3 states:

In the case of armed conflict not of an international character occurring in the territory of one of
the High Contracting Parties, each Party to the conflict shall be bound to apply. as a minimum, the
following

provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid dowa their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any
other similas criteria. To this end the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, crue
treatment and torture;

(b) taking of hostages:

{c) outrages upon personal dignity, in particular, humiliating and degrading
treatiment;

{d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularty constitutcd court affording all the Judicial
guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such @s the International Committee of the Red Cross, may offer

its services to the Parties to the conflict.



200

Chairman Jerrold Nadler
August 11, 2008
Page 10 0f 11

The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to the
conflict,

Convention (111) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949, Article 3,
available at
HirpLiwww e

9003063 6L/ fef83: 564 100425268,

s Ut

Y Philippe Sands, Torture Team: Rumsfeid’s Memo and the Betrayal of American Values (New York:
Palgrave Macmillan, 2008), p. 34.

¥ See the following examples from Sands, Torture Team:

P

p. 33-4: “none of the detainees could rely on Commuon Asticle 3

p. 34: *The upshot was that no one at Guantanamo was entitled to protection under any of the
rules reflected in Geneva.”

p. 35: %1 observed 1o Feith that his memo to the President and the Geneva Convention meant that
its constraints on interrogation didn’t apply to anyone at Guantanamo.”

p. 36: “None of the detainees had any rights under the Geneva Conventions.”

p. 66: “Beaver began her memo with ‘the facts’: none of the detainees were protected by
Geneva...”

p. 66: “She [Beaver] was stuck with the President’s decision on Geneva, which required her to
proceed on the basis that Geneva provided no rights for the detainees.”

p. 89: “That wasn’t what the President decided. The actual decision distinguished between the
Taliban — to whom Geneva applied, although detainees could not invoke rights under it-- and al-
Qaeda, to whom it didn’t apply at all. This was Feith’s confusing formulation. The effect was that
no Guantanamo detainee could rely on Geneva, even its Comnion Article 3.7

p. 98: *Doug Feith was Undersecretary of Defense for Poticy and Haynes knew him well. They
had agreed on the approach to Geneva — that it shouldn’t be available to any Guantanamo
detainees — now they could focus on interogation techniques.”

p- 99: “He [Feith] was happy to talk at length about the February moment and his triwmph in
ensuring that none of the detainees could rely on Geneva.”

p. 214: “Doug Feith told me that Hayes had agreed on his approach to Geneva, that it shouldn’t be
available to any Guantanamo detainees.”

Y see Phitippe Sands letier to Chainman john Conyers. Ir. on “Hearing on Administration Lawyers and
Administration Interrogation Rules, 15 July 2008,” July 24, 2008, p. 2.

Y gee, €.g., the following statement at the July 15, 2008 hearing by Deborah Pearlstein:
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The critical significance between declaring somebody a POW and declaring them any
other detainee in U.S. custody is that a POW cannot be prosecuted for engaging in lawful acts of
war. Our soldiers can’t be criminaliy tried for engaging in lawful combat.

It is not a distinction between the treatment of POWs and the treatment of anybody else
that common Article 3 and a host of basic protections for the humane treatment of detainees apply.
They apply to POWs. They apply equally to everybody else.

There is nothing under law, in my judgment, to be gained, even if one believes that
coercive interrogation is usetul--and [ believe it is not--there is nothing to be gained under law by
denying those POW protections. The sume standards of treatment apply.

See also the following statements at the July 135, 2008 hearing by Ms. Pearlstein and Mr. Sands:

[Pearlstein:] [T]he designation of al Qaeda detainees as POWS or not is not the issue. 1 thivk it, in
many respects, is correct, unlike with respect to the Taliban, that al Qaeda are not entitled to the
full panoply of POW protections. Having said that, it is irrelevant. What they are entitled to,
among other things, at a minimum is the protection of Common Article 3, a provision of law that
would prohibit the set of techniques that we are discussing here today.

[Sands:] I think Iwould agree with that. The issue of POW slatus is a complete red herring. 1
don't think My. Feith und [ are in disagreement about the POW issue:

A

1 think Professor Pearlstein is absolutely correct, the issue of POWs is of total irrelevance.

Téstimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil
Rights and Civil Liberties, House Committee on the Judiciary, at hearings “From the Department of
Justice to Guantanamo Bay: Administration Lawyers and [ntenrogation Rules, Part IV.” July 15,2008
(emphasis added), video available at: iitp: /v wiw ¢z sar.ove/search aspx?For=feith.

v Aticle 17, Convention (11I) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949
(emphasis added), available at
i

LW LIRED nsfiTe

739003663 ag 1236 Fef0dudels,

X See Philippe Sands letter to Chairman Conyers, July 24, 2008.
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QUTLINE OF KEY ISSUES

FOR

HPSCI HEARING ON INTERROGATION OF DETAINEES

!

‘What are Policy’s responsibilities in general for detainees and interrogations?

o DoD Program for Enemy Prisonets 0

£ War and other Detainees

(DoD Directive 23 10.1, 18 August 1994) (Tab B).

o USD(P) has “primary staff responsibility” and ensures that
ASD(ISA) “shall provide for overall development,
coordmation, approval, and promulgation of major Do)
poticies and plans, including final coordination of such
proposed plans, policies, and new COULSES of action with the
DoD Components and other Federal Departiments and

Agencies, as necessary.”

s NB: Bymemo of 17 January 2002, USD(P)
transferred these responsibilities to ASD(SO/LIC) in
regard to persons detained in association with the

GWOT (Tab C).

e BUT

s SecArmy is DoD Executive Agent for administration

of the Program (Tab B,

42).

o Secretarics of Military Departments ensure appropriate
training, and prompt reporting of suspected or alleged

violations (4.3).

o Combatant Commanders provide for proper treatment,
classification, administrative processing and custody
of detainees, and ensure prompt reporting of suspected

or alleged violations (4

4).

o CICS reviews plans, policies and programs of
Combatant Commanders to ensure conformance with

the Directive (4._-%)
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o DoD Law of War Program (DoD Directive 5100.77, 9 December
1998) (Tab D).

e USD(P) has “primary staff responsibility” dnd ensures that
ASD(ISA) “shall provide for overall development, -
coordination, approval, and promulgation of major DoD
policies and plans, including final coordination of such
proposed policies and plans with the DoD Components and
other Federal Depariments and Agencies as necessary, and
final coordination of DoD positions on international
negotiations on the law of war and U.S. signature or
ratification of law of war treaties.”

s BUT

s Heads of DoD Components ensure that their members
comply with law of war during all conflicts (Tab D,
5.3).

@ Secretaries of Military Departments ensure
implementation of programs to prevent violations of
laws of war (5.5).

¢ SecArmy is Executive Agent for the SecDef for
supervising investigation-of reportable incidents (5.6).

e CICS issues and reviews plans, policies, directives and
rules of engagement, ensuring their consistency with
the law of war, and ensures that plans, policies,
directives and rules of engagement issued by
Combatant Commanders are consistent with the law of
war (5.7). '

» Combatant Commanders institute programs to prevent
- violations of law of war and ensure prompt reporting
of reportable incidents (5.8).

e SO/LIC and its special operations responsibilities.
o Title 10 responsibilities: Principal duty is overall supervision

(including policy and resources) of special operations and fow
intensity conflict activities (Tab E).
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Questions for the Record Submitted by Ranking Member Trent Franks
For the July 15, 2008 Constitution Subcommittee Hearing

Questions for Mr. Feith:

I understand Subcommittee Chairman Nadler was quoted by The Washington
Independent on June 16, 2008 as saying: "The most revealing thing, from my
perspective, [that Feith said] is that on the Category II issue, everyone says that Category
II techniques are cruel and inhumane treatment," Nadler said. "But he said that done
right, it isn't torture. How?" Do you have an answer to Chairman Nadler’s question?

You cited more than half a dozen errors and distortions in Mr. Sands’s book, Torture
Team. Please provide page citations for the errors and distortions to which you were
referring.

You have complained about Mr. Sands’s misquotation of you. Please identify the
misquotations.

Committee Chairman Conyers commented on the diffuse allocation of responsibilities
within the Defense Department for detainee matters. Could you please set them forth for
the record.

During the Subcommittee’s July 15, 2008 hearing, I understood Professor Sands and Ms.
Pearlstein to say that the scope of permissible interrogation techniques should be the
same for POWs and the al-Qaeda and Taliban detainees in U.S. custody. Indicate, with
explanation, whether you agree or disagree.

Questions for Ms. Pearlstein:

T understood you to say that you agree with the administration that al-Qaeda detainees are
not entitled to POW status, am I correct? You also seem to have said that, by contrast,
Taliban detainees are entitled to POW status, am I correct? If so, please explain your
belief that the Taliban detainees are entitled to POW status under the Geneva
Conventions.

Questions for Mr. Sands:

You indicated that you and Mr. Feith are not in disagreement about the POW issue. Am [
to understand from that assertion that you agree that neither the al-Qaeda detainees nor
the Taliban detainees qualify as POWSs within the meaning of the Geneva Conventions?
You assert that the aggressive questioning of detainee 063 — Mohammed al-Qahtani —
produced no information. Please tell us all of the bases for your belief in the truth of that

assertion.

Questions for Mr. Sands and Ms. Pearlstein:
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Is it your position that no interrogation pressures of any kind are permissible under
common article 3 of the Geneva Conventions? Are all forms of pressure necessarily
inhumane or a violation of personal dignity? If not, please indicate what forms of
interrogation pressure or coercion you consider permissible under common article 3.

You appear to contend that all 15 of the interrogation techniques approved by Secretary
Rumsfeld on December 2, 2002 violate common article 3 of the Geneva Conventions. If
not, indicate which approved techniques are permissible under common article 3. Please
indicate which, if any, techniques you contend constitutes torture and identify the
definition of torture and supporting authorities on which you rely for your contention.
For those technique that you contend only violate common article 3, please indicate the
language of the provision that is violated by the provision and the supporting authorities
you rely on for your position.
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Deborah N. Pearlstein
Responses to Written Questions of Ranking Minority Member Franks
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
Committee on the Judiciary
United States House of Representatives
July 15, 2008

Administration Lawyers and Administration Interrogation Rules

Response to Question 1: Article 4 of the Third Geneva Convention Relative to the
Treatment of Prisoners of War defines the term “prisoner of war” (POW) as someone
“belonging to one of the following categories,” including, for example, “[m]embers of
the armed forces of a Party to the conflict as well as members of militias or volunteer
corps forming part of such armed forces.” The U.S. invasion of Afghanistan in 2001
initiated an international armed conflict within the meaning of this Convention to which
the United States and Afghanistan, both Convention signatories, were party. The Taliban
fielded the armed forces of Afghanistan at the time of the U.S. invasion. By the terms of
the Convention, this fact alone is enough to establish Taliban soldiers’ facial entitlement
to POW status.

Despite this, the Bush Administration has argued, among other things, that because some
Taliban soldiers were known to commit war crimes, no Taliban soldier was entitled to
POW status.! This argument by the Administration — a blanket declaration that no
individual member of the armed forces of a state party to the Geneva Convention would
be afforded POW status — is without support in international law and, to my knowledge,
without precedent in any major conflict in U.S. history since the Conventions were
ratified. Indeed, despite the deplorable record of many of our past enemies in violating
the law of war, the United States respected the POW status of German soldiers in World
War 1, the armed forces of North Korea in the Korean War, North Vietnamese forces in
the Vietnam War, and the Traqi military in the 1991 Gulf War.?

The determination as to whether an individual al Qaeda detainee is entitled to POW status
is more complex. In addition to the definition of POW quoted above, Article 4 of the
Convention also recognizes that individuals who meet the following criteria are entitled
to POW protection: “[m]embers of other militias and members of other volunteer corps,
including those of organized resistance movements, belonging to a Party to the conflict
and operating in or outside their own territory, even if this territory is occupied, provided
that such militias or volunteer corps, including such organized resistance movements,

! Memorandum from Alberto Gonzales, White House Gen. Counsel, to President George W. Bush, Re:
Application of the Geneva Convention on Prisoners of War to the Conflict with Al Qaeda and the Taliban
(Jan. 25, 2002), available at http://msnbc.com/modules/newsweek/pdf/gonzales_memo.pdf.

% See Jennifler Elsea, Treatment of Battlefield Detainees in the War on Terrorism, Congressional Research
Scrvice Reportt for Congress, RL31367, April 11, 2002, p. 29, available at

http/fwww. nimj.org/documents/BattlefieldDetainees pdf.
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fulfill the following conditions: (a) That of being commanded by a person responsible for
his subordinates; (b) That of having a fixed distinctive sign recognizable at a distance; (c)
That of carrying arms openly; (d) That of conducting their operations in accordance with
the laws and customs of war.” Ttis entirely possible, and indeed likely, that most Al
Qaeda members detained in the Afghanistan conflict do not satisfy this definition. Yet
because the Convention expressly provides a method for how states must resolve such
status questions in circumstances where there is “any doubt,” the United States was
required to afford Afghan battlefield detainees a status hearing by a competent tribunal as
set forth in Article 5 of the Third Geneva Convention. Under the Convention, until that
tribunal determines in the individual case that the detainee is not entitled to POW status,
the individual must be accorded the protections of the Third Geneva Convention.® It is
my understanding that beginning in 2001, the Administration broadly failed to afford
Article 5 hearings to individuals taken into U.S. custody in Afghanistan.

Response to Question 2: Chapter 8 of the U.S. Army Field Manual on Human
Intelligence Collector Operations 2-22.3, issued September 2006, sets forth the U.S.
Army’s current doctrinal guidance, techniques, and procedures governing interrogation.
This chapter, available at http:/www.armv.mil/institution/armypublicaffairs/pdf/fm2-22-
3 .pdf, provides pages of instructions on techniques that are permitted, and techniques that
are prohibited, in efforts to obtain intelligence information from individual subjects. In
my view, this guidance is broadly in compliance with U.S. obligations under Common
Article 3 of the Geneva Conventions requiring the humane treatment of all detainees —
including that Article’s prohibition against “[o]utrages upon personal dignity, in
particular, humiliating and degrading treatment.”

Response to Question 3: Common Article 3 of the Geneva Conventions prohibits, inter
alia, “violence to life and person, ... torture, ... [and] [o]utrages upon personal dignity, in
particular, humiliating and degrading treatment.” The following techniques, approved by
Secretary Rumsfeld on December 2, 2002, appear to violate Common Article 3 of the
Geneva Conventions: use of stress positions; use of mild, non-injurious physical contact
for the purpose of obtaining information; permitting interviewer to identify himself as “an
interrogator from a country with a reputation for harsh treatment of detainees”; use of
prolonged isolation; deprivation of light and auditory stimuli; hooding during
transportation and questioning; 20-hour interrogations; removal of all comfort items
(including religious items); forced grooming; using detainees individual phobias (such as
fear of dogs) to induce stress. The following techniques could violate Common Article 3
if used in ways that, under the cumulative circumstances of confinement, are aimed at
humiliating and ridiculing detainees, or at causing serious physical or mental suffering:
yelling at detainees; use of falsified documents or reports; interrogating detainee in an

* The Article 5 hearings conlemplated by the Third Geneva Convention have been codified in military
regulations since the 1960’s. See U.S. Army Regulation 190-8, “Encmy Prisoncrs of War, Retained
Personnel, Civilian Internees and Other Detainees,” Dep't of the Army. 49 1-6 (1997).
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environment other than the interrogation booth; switching detainee from hot rations to
MREs.*

The term “torture” is defined in different ways by different instruments of law and
government statements.” According to the authoritative TCRC Commentary to the
Geneva Conventions, “torture” under Common Article 3 is “the infliction of suffering on
a person in order to obtain from that person, or from another person, confessions or
information.”® Article I of the Convention Against Torture, to which the United States is
also signatory, has defined “torture” as “any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, ... or intimidating or
coercing him or a third person, ... when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity.”

International tribunals and treaty bodies, including the International Criminal Tribunal for
the Former Yugoslavia and the Committee Against Torture, have recognized that certain
acts are per se severe enough to constitute “torture” under these definitions. Such acts
include mock executions, “exposure of detainees under interrogation to severe cold for
extended periods, a combination of restraining in very painful conditions, hooding under
special conditions, sounding of loud music for prolonged periods, threats, including death
threats, violent shaking and using cold air to chill.”” Beyond this, and as a general
matter, whether a particular technique is “severe” enough to constitute “torture” under
these standards depends on an assessment of all the circumstances of detention and
treatment.®

" These standards, and the international legal sources supporting them, are summarized in Cordula Droege,
The Prohibition of Torture and Other 'orms of 1ll-Treatment in International Humanitarian Law, 89
INTERNATIONAL REVIEW OF TIIE RED CROSS 515 (2007).

* In U.S. Statc Department reports on other countrics, prolonged isolation. slecp deprivation, foreed
standing, and blindfolding, for example, as all referred to as torture. See, e.g.. Dep't of State, 1999 Country
Reports on Human Rights Practices: Jordan 2125 (2000); Dep't of State, 1999 Country Reports on Human
Rights Practices: Iran (2000); Dep't of State, 1999 Country Reports on Human Rights Praclices: Libya
(1999); Dep't of State, 1999 Country Reports on Human Rights Practices: Tunisia (1999); Dep't of State,
2005 Country Reports on Human Rights Practices: Egypt (2006).

©Int’l Conun. Red Cross, Conunentary on the Geneva Conventions of August 12, 1949, Vol. IV (1958).

" Droege, supra, note 4, at 329-30 (cataloguing sources).

8 See, e.g., NIGEL RoDLLY, Tii TREATMENT OF PRISONERS UNDER INTERNATIONAL LAw 88 (2d ed. 1999);
see also Sclmouni v. France, 29 EH.R.R. 403_ 9100 (1999); Aydm v. Turkey, 25 EH.R.R. 251, 786
(1997).
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Command’s Responsibility documents a dozen brutal deaths as the result
of the most horrific treatment. One such incident would be an isolated
transgression; two would be a serious problem;, a dozen of them is policy.
The law of mifitary justice has long recognized that military leaders are
held responsible for the conduct of their troops. Yet this report also
documents that no civilian official or officer above the rank of major
responsible for interrogation and detention practices has been charged in
connection with the torture or abuse-related death of a detainee in U.S.
custody. And the highest punishment for anyone handed down in the case
of a torture-related death has been five months in jail. This is not
accountability as we know it in the United States.

John D. Hutson
Rear Admiral (Ret.), JAGC, USN

The torture and death catalogued in excruciating detail by this important
Human Rights First report did not happen spontaneously. They are the
consequence of a shocking breakdown of command discipline on the part
of the Army’s Officer Corps. It is very clear that cruel treatment of
detainees became a common Army practice because generals and
colonels and majors alfowed it to occur, even encouraged it. What is
unquestionably broken is the fundamental principle of command
accountability, and that starts at the very top. The Army exists, not just to
win Amenca’s wars, but to defend America’s values. The policy and
practice of torture without accountability has jeopardized both.

David R. Irvine
Brig. Gen. (Ret.) USA
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Introduction

Do | believe that fabuse] may have hurt us in winning the hearts and minds of Muslims around
the world? Yes, and ! do regret that. But one of the ways we address that is to show the world
that we don't just talk about Geneva, we enforce Geneva . . . . [T}hat's why you have these mifi-
tary court-martials; that's why you have these administrative penalties imposed upon those
responsible because we want to find out what happened so it doesn’t happen again. And if

someone has done something wrong, they're going to be held accountable.

U.S. Attorney General Alberto Gonzales
Confirmation Hearings before the Senate Judiciary Committee

January 6, 2005

Basically fan August 30, 2003 memo] said that as far as they [senior commanders] knew there
were no ROE [Rules of Engagement] for inferrogations. They were still struggling with the defi-
nition for a detainee. It also said that commanders were tired of us taking casualties and they
[told interrogators they] wanted the gloves to come off. . . . Other than a memo saying that they
were to be considered “unprivileged combatants” we received no guidance from them [on the

status of detainees].

Chief Warrant Officer Lewis Welshofer
Testifying during his Court Martial for Death of Iraqi General Abed Hamed Mowhoush

January 19, 2006

Since August 2002, nearly 100 detainees have died
while in the hands of U.S. officials in the global “war on
terror.” According to the U.S. military's own classifica-
tions, 34 of these cases are suspected or confirmed
homicides; Human Rights First has identified another
11 in which the facts suggest death as a result of
physical abuse or harsh conditions of detention. In
close to half the deaths Human Rights First surveyed,
the cause of death remains officially undetermined or
unannounced. Overall, eight people in U.S. custody
were tortured to death.

Despite these numbers, four years since the first known
death in U.S. custody, only 12 detainee deaths have
resulted in punishment of any kind for any U.S. official.
Of the 34 homicide cases so far identified by the
military, investigators recommended criminal charges in

fewer than two thirds, and charges were actually
brought {(based on decisions made by command) in
less than half. While the CIA has been implicated in
several deaths, not one CIA agent has faced a criminal
charge. Crucially, among the worst cases in this list —
those of detainees tortured to death — only half have
resulted in punishment; the steepest sentence for
anyone involved in a torturerelated death: five months
in jail.

Itis difficult to assess the systemic adequacy of
punishment when so few have been punished, and
when the deliberations of juries and commanders are
largely unknown. Nonetheless, two patterns clearly
emerge: (1) because of investigative and evidentiary
failures, accountability for wrongdoing has been limited
at best, and almost non-existent for command; and (2)

A Human Rights First Report
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commanders have played a key role in undermining
chances for full accountability. In dozens of cases
documented here, grossly inadequate reporting,
investigation, and follow-through have left no one at all
responsible for homicides and other unexplained
deaths. Commanders have failed both to provide troops
clear guidance, and to take crimes seriously by
insisting on vigorous investigations. And command
responsibility itself — the law that requires commanders
to be held liable for the unlawful acts of their subordi-
nates about which they knew or should have known —
has been all but forgotten.

The failure to deal adequately with these cases has
opened a serious accountability gap for the U.S.
military and intelligence community, and has produced
a credibility gap for the United States — between
policies the leadership says it respects on paper, and
behavior it actually allows in practice. As long as the
accountability gap exists, there will be little incentive for
military command to correct bad behavior, or for civilian
leadership to adopt policies that follow the law. As long
as that gap exists, the problem of torture and abuse will
remain.

This report examines how cases of deaths in custody
have been handled. It is about how and why this
“accountability gap” between U.S. policy and practice
has come to exist. And it is about why ensuring that
officials up and down the chain of command bear
responsibility for detainee mistreatment should be a top
priority for the United States.

The Cases to Date

The cases behind these numbers have names and
faces. This report describes more than 20 cases in
detail, to illustrate both the failures in investigation and
in accountability. Among the cases is that of Manadel
al-Jamadi, whose death became public during the Abu
Ghraib prisoner-abuse scandal when photographs
depicting prison guards giving the thumbs-up over his
body were released; to date, no U.S. military or
intelligence official has been punished criminally in
connection with Jamadi's death.

The cases also include that of Abed Hamed Mow-
housh, a former Iraqi general beaten over days by U.S.
Army, CIA and other non-military forces, stuffed into a
sleeping bag, wrapped with electrical cord, and
suffocated to death. In the recently concluded trial of a
low-level military officer charged in Mowhoush’s death,
the officer received a written reprimand, a fine, and 60
days with his movements limited to his work, home,
and church.

And they include cases like that of Nagem Sadoon
Hatab, in which investigative failures have made
accountability impossible. Hatab, a 52-year-old Iraqi,
was killed while in U.S. custody at a holding camp
close to Nasiriyah. Although a U.S. Army medical
examiner found that Hatab had died of strangulation,
the evidence that would have been required to secure
accountability for his death — Hatab’s body — was
rendered unusable in court. Hatab’s internal organs
were left exposed on an airport tarmac for hours; in the
blistering Baghdad heat, the organs were destroyed;
the throat bone that would have supported the Army
medical examiner's findings of strangulation was never
found.

Although policing crimes in wartime is always challeng-
ing, government investigations into deaths in custody
since 2002 have been unacceptable. The cases
discussed in this report include incidents where deaths
went unreported, witnesses were never interviewed,
evidence was lost or mishandled, and record-keeping
was scattershot. They also include investigations that
were cut short as a result of decisions by commanders
— who are given the authority to decide whether and to
what extent to pursue an investigation —to rely on
incomplete inquiries, or to discharge a suspect before
an investigation can be completed. Given the extent of
the non-reporting, under-reporting, and lax record
keeping to date, it is likely that the statistics reported
here, if anything, under-count the number of deaths.

AHuman Rights First Report
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Among our key findings:

Commanders have failed to report deaths of
detainees in the custody of their command, re-
ported the deaths only after a period of days and
sometimes weeks, or actively interfered in efforts to
pursue investigations;

Investigators have failed to interview key wit-
nesses, collect useable evidence, or maintain
evidence that could be used for any subsequent
prosecution;

Record keeping has been inadequate, further
undermining chances for effective investigation or
appropriate prosecution;

Overlapping criminal and administrative investiga-
tions have compromised chances for
accountability;

Overbroad classification of information and other
investigation restrictions have left CIA and Special
Forces essentially immune from accountability;

Agencies have failed to disclose critical informa-
tion, including the cause or circumstance of death,
in close to half the cases examined;

Effective punishment has been too little and
too late.

Closing the Accountability Gap

The military has taken some steps toward correcting
the failings identified here. Under public pressure
following the release of the Abu Ghraib photographs in
2004, the Army reopened over a dozen investigations
into deaths in custody and conducted multiple investi-
gation reviews; many of these identified serious flaws.
The Defense Department also “clarified” some existing
rules, reminding commanders that they were required
to report “immediately” the death of a detainee to
service criminal investigators, and barring release of a
body without written authorization from the relevant
investigation agency or the Armed Forces Medical
Examiner. It also made the performance of an autopsy
the norm, with exceptions made only by the Armed
Forces Medical Examiner. And the Defense Depart-
ment says that it is now providing pre-deployment
training on the Geneva Conventions and rules of
engagement to all new units to be stationed in Iraq and
responsible for guarding and processing detainees.

But these reforms are only first steps. They have not
addressed systemic flaws in the investigation of
detainee deaths, or in the prosecution and punishment
of those responsible for wrongdoing. Most important,
they have not addressed the role of those leaders who
have emerged as a pivotal part of the problem —
military and civilian command. Commanders are the
only line between troops in the field who need clear,
usable rules, and policy-makers who have provided
broad instructions since 2002 that have been at worst
unlawful and at best unclear. Under today’s military
justice system, commanders also have broad discretion
to insist that investigations into wrongdoing be pursued,
and that charges, when appropriate, be brought. And
commanders have a historic, legal, and ethical duty to
take responsibility for the acts of their subordinates. As
the U.S. Supreme Court has recognized since World
War Il, commanders are responsible for the acts of
their subordinates if they knew or should have known
unlawful activity was underway, and yet did nothing to
correct or stop it. That doctrine of command responsi-
bility has yet to be invoked in a single prosecution
arising out of the "“war on terror.”

Closing this accountability gap will require, at a
minimum, a zero-tolerance approach to commanders
who fail to take steps to provide clear guidance, and
who allow unlawful conduct to persist on their watch.
Zero tolerance includes at least this:
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First, the President, as Commander-in-Chief,
should move immediately to fully implement the
ban on cruel, inhuman and degrading treatment
passed overwhelmingly by the U.S. Congress
and signed into law on December 30, 2005. Full
implementation requires that the President clarify his
commitment to abide by the ban (which was called into
question by the President’s statement signing the bill
into law). It also requires the President to instruct all
relevant military and intelligence agencies involved in
detention and interrogation operations to review and
revise internal rules and legal guidance to make sure
they are in line with the statutory mandate.

Second, the President, the U.S. military, and
relevant intelligence agencies should take
immediate steps to make clear that all acts of
torture and abuse are taken seriously — not from
the moment a crime becomes public, but from
the moment the United States sends troops and
agents into the field. The President should issue
regular reminders to command that abuse will not be
tolerated, and commanders should regularly give
troops the same, serious message. Relevant agencies
should welcome independent oversight — by Congress
and the American people — by establishing a central-
ized, up-to-date, and publicly available collection of
information about the status of investigations and
prosecutions in torture and abuse cases (including trial
transcripts, documents, and evidence presented), and
all incidents of abuse. And the Defense and Justice
Departments should move forward promptly with long-
pending actions against those involved in cases of
wrongful detainee death or abuse.

Third, the U.S. military should make good on the
obligation of command responsibility by devel-
oping, in consultation with congressional,
military justice, human rights, and other advi-
sors, a public plan for holding all those who
engage in wrongdoing accountable. Such a plan
might include the implementation of a single, high-level
convening authority across the service branches for
allegations of detainee torture and abuse. Such a
convening authority would review and make decisions
about whom to hold responsible; bring uniformity,
certainty, and more independent oversight to the
process of discipline and punishment; and make
punishing commanders themselves more likely.

Finally, Congress should at long last establish
an independent, bipartisan commission to
review the scope of U.S. detention and interroga-
tion operations worldwide in the “war on terror.”
Such a commission could investigate and identify the
systemic causes of failures that lead to torture, abuse,
and wrongful death, and chart a detailed and specific
path going forward to make sure those mistakes never
happen again. The proposal for a commission has
been endorsed by a wide range of distinguished
Americans from Republican and Democratic members
of Congress to former presidents to leaders in the U.S.
military. We urge Congress to act without further delay.

This report underscores what a growing number of
Americans have come to understand. As a distinguished
group of retired generals and admirals put itin a

September 2004 letter to the President. “Understanding what
has gone wrong and what can be dene to avcid systemic
failure in the future is essential not only to ensure that those
who may be responsible are held accountable for any wrong-
doing, but also to ensure that the effectiveness of the U.S.
military and intelligence operations is

not compromised by an atmosphere of permissiveness,
ambiguity, cr confusion. This is fundamentally a

command responsibility.” It is the responsibility of

American leadership.
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Il. Homicides: Death by Torture, Abuse or Force

An American soldier told us of our father’s death. He said: “Your father died during the interro-
gation.” So we thought maybe it was high bfood pressure under personal stress. This would
happen in American detention centers. People would die of high blood pressure. But afterwards
the people who were imprisoned, detained with him said: “No. They would torture him and they
assigned American soldiers to him especiafly for the torture. He died during the torture.”
Honestly, my mother, after the case, after they brought my father dead, she entered a state we
can say a coma or like a coma. She withdrew from fife.

Hossam Mowoush (in translation)
Son of Iraqi Maj. Gen. Abed Hamed Mowhoush,
Killed in U.S. Custody November 26, 2003'

Of the close to 100 deaths in U.S. custody in the global
“war on terror,”? at least a third were victims of homi-
cide at the hands of one or more of their captors.® At
least eight men, and as many as 12, were tortured to
death.* The homicides also include deaths that the
military initially classified as due to “natural causes,”
and deaths that the military continues to classify as
“justified.” This chapter briefly reviews the facts of some
of these worst cases, and the consequences — or not —
for those involved.

Definition of a Detainee

In this report, we include any death of a detainee under effective
U.S. control as a “death in custody.” We adopt the definition of
“detainee” used by the U.S. Army Criminal Investigative Command
(CID) - the Army’s agenay for investigating crimes committed by
soldiers — “any person captured or otherwise detained by an armed
force.” For the purposes of this report, we do not include people
killed in the course of combat or as a result of injuries sustained
during combat, or persons shot at checkpoints when it is alleged
that they disobeyed orders to stop their vehicle. We do include
prisoners in U.S. military detention centers, as well as those who
have been killed while being interrogated in their homes, or shot at
the point of their capture, after surrendering to U.S. troops. Once a
person has been captured, the U.S. military or intelligence agency
assumes control over him, and can restrain him against his will. Itis
under these circumstances that American law and values are most
acutely tested
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[ PROFILE: HOMICIDE

Zo fhan the infarropalor cavne thal used fo inferogale [me] m the Baghasd . . He fold me
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worry. [ am brave [ am going fo be abls fo handie these croumstances fike you faught me " A
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lest ihis happen fo the rest of yoor sons.” My father, when he saw e biood, he must have
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Mowhoush Hiled in ULS. Custady Navember 28, 200"

Abed Hamed Mowhoush

Abed Hamed Mowhoush burned Pemsell ovel to LS.
forces in iraq on Movember 10, 2003, abeut & monih
before U5 forces capiured cusied Iragi leader
Saddam Hussein, and al a fime when pressure on
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hepight. Af Forward Oparating Base (FOB7 Tiger,
where Mowhoush appeared, the U.S. &y had set up
o base camp and priscn operations earfier in the year;
e Racility was nedr the town of Al Daim a1 the westem
wdge of Anbar provinee, about & mile fom the Syrian
border.* By mid-October 2003, FOB Tiger was staffed
with about 1,000 sciders from the 1st Squadion of the
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Welsholer described a caplain’'s mema he had recefved

Jed Asored Cavalry Regiment ("ACR), based in Fort
Carsan, Colorado Spdings, Coborado * Thear misaisn
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combatants" — a status that the Bush Administration
had separately suggested meant detainees were not to
be afforded the protections of the Geneva Conven-
tions. " Welshofer understood this guidance to include
detainees like Mowhoush,™ a former uniformed Major
General in the Iragi Army,"” and a soldier whom in past
conflicts the United States would have considered
presumptively under Geneva protections.”

Soon after, a September 10, 2003 memo from Lt. Gen.
Ricardo S. Sanchez, then U.S. Army Commander of
the Coalition Joint Task Force in Iraq, underscored with
new specificity the confusion over the applicability of
Geneva protections in Irag."” Even as he recognized
that other countries might view certain practices as
inconsistent with the Geneva Conventions, General
Sanchez authorized such harsh interrogation tech-
niques as sleep and environmental manipulation, the
use of aggressive dogs, and the use of stress posi-
tions.® Welshofer testified later that the meaning of
“stress positions” had never been explained in his Army
training back in the States;* Welshofer was left largely
to his own devices to fill in the meaning of the term.
According to Welshofer, the Sanchez memo (disclosed
publicly for the first time in January 2006) was the only
guidance on permissible interrogation techniques in
Iraq he ever received.”

The Interrogations

By the time Mowhoush, 57, arrived at FOB Tiger in
mid-November, his four sons had been in U.S. custody
for approximately 11 days, held in a prison outside
Baghdad.® According to one of them, Hossam, U.S.
forces made clear to the sons in the course of interro-
gations that they had been arrested for the purpose of
making sure General Mowhoush turned himself in.**
According to the son, Mowhoush arrived at the base
expecting that he would be able to set his sons free.”
But Mowhoush's sons remained in detention; one of
them would later play a part in U.S. efforts to extract
from their father what information they could.

Chief Welshofer was among the first interrogators
Mowhoush would see. According to Welshofer, his
interrogation of Mowhoush on the day of Mowhoush’s
arrival on November 10 was limited to direct questions
— a two-hour affair that passed with little of conse-
quence.” By the end of that week, though, Welshofer
had begun to take a different approach. Welshofer took
Mowhoush, his hands bound, before an audience of
fellow detainees and slapped him — an attempt,
according to Welshofer, to show Mowhoush who was in
charge.”

Still unsatisfied with Mowhoush's answers in interroga-
tion, Welshofer’s unit brought Mowhoush with them
when they moved a few days later from FOB Tiger to a
converted railroad station called the Blacksmith Hotel.*
The “Hotel” was a makeshift facility, set up to handle an
influx of Iraqi prisoners anticipated from sweeps
intended to stop the growing insurgency.® There, on
November 24, Welshofer called in interrogation
reinforcements.® According to military documents and
trial testimony, Welshofer engaged CIA and possibly
Army Special Forces personnel — together with a
“Scorpion” team of Iraqi paramilitary forces on the CIA
payroll — to ratchet up the pressure.* Three separate
soldiers eventually recounted what they saw and
heard.* The new team beat Mowhoush with sledge-
hammer handles;® as one soldier testified, eight to ten
of the non-military forces “interrogate[d] Mowhoush and
‘beat the crap’ out of him." Specialist Jerry Loper, a
guard at the Blacksmith Hotel, was standing outside the
interrogation room the night of November 24 when
some of the beatings were going on, and described
hearing the thudding sound of Mowhoush being hit. “It
wasn't like they were hitting a wall,” said Loper, “[t]here
were loud screams.™ After Mowhoush’s death, an
Army autopsy revealed the effects of the beatings:
Mowhoush had “massive” bruising and five broken
ribs.*

The next day, Welshofer interrogated Mowhoush again,
this time on the roof of the interrogation building. Here,
in the absence of any more specific instructions for
interrogation techniques, Welshofer reached back
beyond his basic training in the Army, to his own
service as a trainer at a military school in Hawaii where
U.S. service members are coached on what they might
face if there were to fall into enemy hands.” The
military’s “SERE” courses (standing for Survival,
Evasion, Resistance, Escape) were based on studies
of North Korean and Vietnamese efforts to break
American prisoners; the courses aimed to subject
trainees to the brutal detention conditions they would
have faced at the hands of the United States’ former
enemies.* Among other things, the courses put troops
through prolonged isolation, sleep deprivation, and
painful body positions; studies of the effects on troops
subjected to these techniques showed most suffering
from overwhelming stress, despair, and intense
anxiety, and some from hallucinations and delusions as
well.* Internal FBI memos and press reports have
pointed to SERE training as the basis for some of the
harshest techniques authorized for use on detainees by
the Pentagon in 2002 and 2003.* When Welshofer was
asked during his court martial whether anyone told him
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that SERE techniques were not to be used in Iraq,
Welshofer was unequivocal: “No sir.”

With these techniques in his interrogator's mind,
Mowhoush'’s next session included having his hands
bound, being struck repeatedly on the back of his arms,
in the painful spot near the humerus, and being doused
with water” — all these, according to Welshofer and
others who later testified, drawn from the lessons of
techniques learned in SERE.* Later that evening, Chief
Welshofer arranged for a short meeting between
Mowhoush and his youngest son, Mohammed, then 15
years old; Welshofer hoped the meeting would compel
Mowhoush to convey more useful information. “ He
later described Mowhoush as being moved to tears
upon seeing his son.* According to Mohammed
though, the meeting was more than a conversation; in
interviews with Human Rights First, Mohammed
explained that U.S. personnel made Mowhoush believe
his son would be executed if he did not speak to their
satisfaction, and soldiers fired a bullet into the ground
near Mohammed's head within earshot but just beyond
the eyesight of Mowhoush.* Mohammed reports this
was the last time he saw his father alive.*”

By November 26, Welshofer was ready to try yet
another technique — stuffing his subject into a sleeping
bag until Mowhoush was prepared to respond.*
Welshofer had already proposed the sleeping bag
technique to his Company Commander, Major Jessica
Voss, who authorized its use.® Much later, trial
testimony would make clear that the technique had
been used on at least 12 detainees.* It proved
catastrophically ineffective in Mowhoush's case. During
his final interrogation, Mowhoush was shoved head-first
into the sleeping bag, wrapped with electrical cord, and
rolled from his stomach to his back. Welshofer sat on
Mowhoush's chest and blocked his nose and mouth.*'
At one point, according to Loper, Mowhoush started to
clinch and kick his legs, “almost like he was being
electrocuted.” It was at this point Mowhoush gave out,
dying (according to the autopsy report) of asphyxia due
to smothering and chest compression.*®

The day after his death, the U.S. military issued a press
release stating that Mowhoush had died of natural
causes.®

Taking Account

Despite the brutality of Mowhoush'’s death, and the
likely involvement of officials from the CIA, only one
individual, Chief Welshofer, has faced court martial for
his actions. Over the course of a 6-day trial in Colo-
rado, more than two years after Mowhoush’s final
interrogation, a 6-member Army jury heard testimony
that civilian leaders in the Administration had instructed
that Geneva Convention protections against cruel and
inhuman treatment would not apply in this conflict; that
the U.S. commanding general in Iraq, General San-
chez, had authorized “stress positions” in
interrogation®; and that, according to Welshofer and his
own commanding officer, Major Voss, stuffing a
detainee in a sleeping bag was widely understood to
fall within that general authorization.*® Jurors also heard
testimony, some closed to the public, of the invalve-
ment of the CIA and Special Forces, as well as of the
Iragi paramiilitary group, the “Scorpions.”™ Secret Army
documents had long noted this involvement: “[T]he
circumstances surrounding the death are further
complicated due to Mowhoush being interrogated and
reportedly beaten by members of a Special Forces
team and other government agency (OGA) employees
two days earlier.”® And jurors heard Welshofer's own
tearful testimony — that he was trying to be a loyal
soldier, and trying to do his job.*

Although he was originally charged with murder,
Welshofer was convicted of lesser charges: negligent
homicide and negligent dereliction of duty.*® That
conviction carried a possible sentence of more than
three years in prison, but Welshofer received a far
more lenient sentence from the Army jury: a written
reprimand, a $6,000 fine, and 60 days with movement
restricted to his home, base, and church.®

The others implicated in Mowhoush’s death have faced
less. Chief Warrant Officer Jefferson Williams and
Specialist Jerry Loper, who were present during
Mowhoush’s interrogation, were originally charged with
murder, but the charges were later dropped. In
exchange for testimony against Welshofer, Williams will
receive administrative (not criminal) punishment, and
Loper will be tried in a summary proceeding rather than
a full court martial.* Another soldier, Sgt. 1st Class
William Sommer, had his murder charge dropped as
well and may receive nonjudicial punishment.*® No
charges have been brought (nor are charges expected
to be brought according to law enforcement and
intelligence officials) against CIA personnel, and
Special Forces Command determined (without public
explanation) that none of their personnel were guilty of
wrongdoing.® Major Voss, the officer who commanded
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the Military Intelligence unit responsible for interrogat-
ing Mowhoush, was reprimanded for her failure to
provide adequate supervision, but she was not charged
in the death.® The commander of the 3rd ACR from

belief that the sleeping bag technique was approved
and effective;®” Teeples was reportedly “reluctant” to
press charges against Welshofer, despite the view of
military lawyers that Welshofer should be prosecuted.®

2002-2004 (including the period of Mowhoush'’s death)
was Colonel David A. Teeples.® At a preliminary
hearing in Welshofer's case, Teeples testified to his

Teeples does not appear to have been disciplined in
connection with Mowhoush’s death.

Special Forces & the CIA

The involvement of special military forces and members of other governmental agencies in the interrogation and detention of detainees
has raised serious concerns regarding proper investigative proceduras and accountability. The Army’s CID has jurisdiction over crimes
committed by all U.S. Army personnel; CID's Field Investigative Units are trained to conduct investigations that implicate classified activi-
ties,* and individual detachments have investigated deaths in which Special Forces personnel played a part.™ Yet it appears that
alternative investigative procedures have sometimes been used where Special Forces were involved. For example, in one case involving
the 2" Battalion of the 5™ Special Forces Group, commanders conducted their own investigation and failed to inform CID of the death.”
When CID did leam of the incident, it simply reviewed and approved the pre-existing inquiry — an inquiry that itself remains classified. ™
Brigadier General Richard Formica completed an investigation into allegations of detainee abuse in Iraq by Special Forces personnel, but
the Army has also classified the resulting report, refusing to release even a summary of its findings.™

Deaths in which the CIA has been implicated (alone or jointly with Army Speial Forces or Navy SEALS) have presented additional
problems.™ Such deaths are required to be investigated by the CIA Inspector General and, if cause exists, referred to the Department of
Justice for prosecution.” Yet while five of the deaths in custody analyzed by Human Rights First appear to invelve the CIA, only a
contract worker associated with the CIA has to date faced criminal charges for his role in the death of detainees. Further, the CIA has
sought to keep closed the courts-martial of Amy personnel where CIA officers may be implicated,” and has in military autopsies classified
the circumstances of the death.™ These efforts have encumbered the investigation and prosecution of both CIA officials and military
personnel.” Thus, for example, in the military trial of Navy SEAL Lt. Andrew Ledford, charged in connection with the death of detainee
Manadel al-Jamadi, CIA representatives protested questions regarding the position of al-Jamadi’s body when he died, and the role of
water in al-Jamadi’s interrogation; questions by defense lawyers were often prohibited as a result. * Finally, press reports suggest, the
Department of Justice is unlikely to bring criminal charges against CIA employees for cases involving the death, torture, or other abuse of
detainees, including the deaths of al-Jamadi and General Abed Hamed Mowhoush and a detainee whose name has not been made public
and who died of hypothermia at a ClA-run detention center in Afghanistan.® The Depariment of Justice has not made the reasons for its
decisions known

Reports of internal efforts at the CIA to address detainee abuse by agents are less than encouraging. After completing a raview in spring
2004 of CIA detention and interrogation procedures in Afghanistan and Irag, the ClA Inspector General made 10 recommendations for
changes, including more safeguards against abuse, to CIA Director Porter Goss.  Eight of the 10 have been “accepted,” ** but the
changes did not apparently prevent consideration of a proposal for handling deaths of detainees in CIA custody. According to the Wash-
ington Post. "One proposal circulating among mid-leve! officers calls for rushing in a CIA pathologist to perform an autopsy and then
quickly burning the body.”*
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| PROFILE: HOMICIDE

Abdul Jameel

Lieutenant Colonel Abdul Jameel, a former officer in
the Iraqi army, was detained at a Forward Operating
Base near Al Asad, Iraq, and died there on January 9,
2004.% He was 47 years old.*

According to Pentagon documents obtained by the
Denver Post, Jameel had been kept in isolation with his
arms chained to a pipe in the ceiling.*” During an
interrogation by Army Special Forces soldiers, he
allegedly lunged and grabbed the shirt of one soldier
and was then beaten.® Three days later, Jameel
escaped from his cell, but was recaptured.* During a
subsequent interrogation session, Jameel refused his
interrogators’ orders to stay quiet, and was putin a
“stress position”: he was tied by his hands to the top of
his cell door, then gagged. * Within five minutes, he
was dead.®' A “senior Army legal official” admitted that
Jameel had been “lifted to his feet by a baton held to
his throat,” causing a throat injury that “contributed” to
his death.”

According to an autopsy conducted by the U.S. Armed
Forces Medical Examiner’s Office and reviewed by
Human Rights First, Jameel's death was a homicide
caused by “Blunt Force Injuries and Asphyxia™ - a
lack of oxygen.™ The autopsy found “[tlhe severe blunt
force injuries, the hanging position, and the obstruction
of the oral cavity with a gag contributed to [his] death.”™
The autopsy detailed evidence of additional abuse
Jameel suffered: a fractured and bleeding throat, more
than a dozen fractured ribs, internal bleeding, and

numerous lacerations and contusions all over his
body.*

Among the findings of the Army’s criminal investigators
was that Jameel “was shackled to the top of a door-
frame with a gag in his mouth at the time he lost
consciousness and became pulseless.”™ Criminal
investigators found probable cause to recommend
prosecution of 11 soldiers — including members of the
3rd Armored Cavalry Regiment (the same Regiment
involved in the death of Iraqi Major General Mow-
housh), as well as the Special Forces personnel — for
charges including negligent homicide, assault, and
lying to investigators.” The investigation into Jameel's
death also examined CIA involvement.* The Army
Special Forces Command declined to follow the
recommendations, and investigation findings of any
ClA involvement have not been publicly released.'®
Upon reviewing the case, Army commanders decided
that the soldiers’ actions were at all points a lawful
response to Jameel's “misconduct.” The reasons for
the commanders' decisions are unclear. The same
person, Colonel David A. Teeples, was commander of
the 3rd Armored Cavalry at the time of Jameel's death
and also that of Iraqi Major General Abed Mowoush.'®
Because the killing was found to be justified, no
disciplinary action was taken."™

| PROFILE: HOMICIDE

Fashad Mohammed

The Armed Forces Medical Examiner’s report on
autopsy number ME 04-308 reads: “This approximately
27 year-old male civilian, presumed Iraqi national, died
in US custody approximately 72 hours after being
apprehended. By report, physical force was required
during his initial apprehension during a raid. During his
confinement, he was hooded, sleep deprived, and
subjected to hot and cold environmental conditions,
including the use of cold water on his body and

hood.”™ Although the autopsy described “multiple
minor injuries, abrasions and contusions” and “blunt
force trauma and positional asphyxia,”* it found both
the cause of death and manner of death “undeter-
mined."

The autopsy, which was not conducted until three
weeks after Mohammed's death,™ is a drier version of
accounts pieced together in subsequent inquiries.
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Mohammed was apparently apprehended by members
of Navy SEAL Team T, which was opaiatng with thi
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transiated by She inberpreder, to which the inlemogater
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Jamadi's body be held overnight and stated that he
would call Washington about the incident.” The next
morning the “body was removed from Abu Ghraib on a
litter, to make it appear as if he were only ill, so as not
to draw the attention of the Iraqi guards and detain-
ees.” Al-Jamadi’s death became public during the
Abu Ghraib prisoner-abuse scandal, after photographs
of prison guards giving the thumbs-up over his body
were released.”™

U.S. forces did not release al-Jamadi’s body to the
International Committee of the Red Cross (“ICRC™) until
February 11, 2004, more than three months after his
death."” The ICRC delivered the body to Baghdad’s
mortuary the same day, but one expert from Baghdad’s
main forensic medico-legal institute said that the
refrigeration of al-Jamadi's body for that period made it
difficult for the Iraqis to establish the real cause of
death by autopsy." An autopsy conducted by the U.S.
military five days after al-Jamadi’s death had found that
the cause of death was “Blunt Force Injuries Compli-
cated by Compromised Respiration.”* The autopsy
report noted al-Jamadi had six broken ribs and a
gunshot wound to the spleen.'™" A medical examiner
who later examined the autopsy report at the request of
a lawyer for one of the SEALS and was informed of al-
Jamadi's shackling position gave the opinion that the
likely cause of his death was the hanging position,
rather than beatings inflicted prior to his arrival at Abu
Ghraib.™ According to Dr. Michael Baden, New York
State police chief forensic pathologist, “asphyxia is
what he died from —as in a crucifixion.”® Dr. Edmund
Donahue, the president of the American Academy of
Forensic Scientists, who reviewed the autopsy at the
request of National Public Radio, gave a similar
opinion, saying: “When you combine [the hanging

position] with having a hood over your head and having
the broken ribs, it's fairly clear that this death was
caused by asphyxia because he couldn’t breathe
properly."™>

During a later court martial proceeding, one Navy SEAL
testified that he and his fellow SEALS were not trained
to deal with Iraqi prisoners.™ Although Navy lawyers
testified they trained the SEALS to treat detainees
humanely, one SEAL stated: “The briefing | remember
is that these [prisoners] did not fall under the Geneva
Convention because they were not enemy combat-
ants.”"*

Of the 10 Navy personnel - 9 SEALS and one sailor —
accused by Navy prosecutors of being involved in al-
Jamadi's death,’” nine were given nonjudicial punish-
ment."® In contrast to a general court martial, which is a
criminal felony conviction, nonjudicial or administrative
punishment is usually imposed by an accused’s
commanding officer for minor disciplinary offenses, and
does not include significant jail time."* The only person
formally prosecuted in the case was Navy SEAL
Lieutenant Andrew K. Ledford, the commander of the
SEAL platoon, who was charged with dereliction of
duty, assault, making a false statement to investigators,
and conduct unbecoming an officer."* At court-martial,
Ledford was acquitted of all charges.™' The decision
whether to prosecute CIA personnel for possible
wrongdoing is pending,"? but government officials have
indicated that charges are unlikely to be brought."* The
interrogator, Mark Swanner, continues to work for the
CIA." To date, no U.S. official has been punished
criminally in connection with al-Jamadi’s death. Human
Rights First asked the Department of Defense on
January 26, 2006 the status of the al-Jamadi case; as
of February 10, we had received no response.

| PROFILE: HOMICIDE

Nagem Sadoon Hatab

Nagem Sadoon Hatab, a 52-year-old Iraqi, was killed in
U.S. custody at a Marine-run temporary holding camp
close to Nasiriyah."* Soon after his arrival at the camp
in June 2003, a number of Marines beat Hatab,'*
including allegedly “karate-kicking” him while he stood
handcuffed and hooded." A day later, Hatab report-
edly developed severe diarrhea, and was covered in
feces." Once U.S. forces discovered his condition,
Hatab was stripped and examined by a medic, who
thought that Hatab might be faking sickness.™ At the

base commander’s order, a clerk with no training in
handling prisoners dragged Hatab by his neck to an
outdoor holding area, to make room for a new pris-
oner."

The clerk later testified to the ease with which he was
able to drag the prisoner: Hatab's body, covered by
sweat and his own feces, slid over the sand." Hatab
was then left on the ground, uncovered and exposed in
the heat of the sun. He was found dead sometime after
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midnight. ™ A U.S. Army medical examiner's autopsy of
Hatab found that he had died of strangulation — a victim
of homicide.'* The autopsy also found that six of
Hatab's ribs were broken and his back, buttocks, legs
and knees covered with bruises.'

The guards at the detention center to which Hatab had
been brought were ill-prepared for their duty at best.
The previous commander of the facility, Major William
Vickers, would later testify that none of the approxi-
mately 30 Marines at the camp had been trained to run
a jail before their assignment: “Not then or even
after.”’* Most were reservists and according to Major
Vickers' testimony, the Marines, members of the 2™
Battalion, 25" Marine Regiment, were assigned to the
guard role after Army and other Marine units refused
it.”® The base commander at the time, Major Clarke
Paulus, had been in that position for a week before
Hatab’s death, and had spent only a day observing the
prison operations before taking command.” His
predecessor, Major Vickers, added that the camp had
originally been designated a temporary holding facility,
where Marines would interrogate prisoners for a day or
two before their release or transfer.' Instead, prison-
ers were kept for longer, resulting in overcrowding and
a strain on guards.'”

The treatment of Hatab's body did not improve after his
death. A Navy surgeon, Dr. Ray Santos, testified that
when Hatab’s body arrived at the morgue: “It kept
slipping from my hands so | did drop it several times."®
The U.S. Army Medical Examiner, Colonel Kathleen
Ingwersen, who performed the autopsy, reportedly
acknowledged that Hatab's body had undergone
decomposition because it was stored in an unrefriger-
ated drawer before the autopsy.™" In fact, testimony at
a later court martial indicated that a container of
Hatab’s internal organs was left exposed on an airport
tarmac for hours; in the blistering Iragi heat, the organs
were destroyed.'™ Hatab’s ribcage and part of his
larynx were later found in medical labs in Washington,
D.C. and Germany, due to what the Medical Examiner,
Colonel Ingwersen, described as a “miscommunication”
with her assistant." Hatab’s hyoid bone — a U-shaped
throat bone located at the base of the tongue™ — was
never found,™ and Colonel Ingwersen testified that she
couldn't recall whether she removed the bone from the
body during the autopsy or not." The bone was a key
piece of evidence, because it supported the Army
Medical Examiner’s finding that Hatab died of strangu-
lation."”

Although eight Marines were initially charged in the
case, only two were actually court-martialed.”™ Major
Paulus, who ordered Hatab dragged by his neck and
permitted him to lie untreated in the sun, was originally
charged with a number of offenses, including negligent
homicide, while Sergeant Gary P. Pittman was charged
with five counts of assault for beating prisoners
(including Hatab) and two counts of dereliction of
duty.™ Neither was sentenced to any prison time,
however, in part because of the lax handling of the
medical evidence."™ The judge in the court martial
proceedings, Colonel Robert Chester, ruled that the
autopsy findings and other medical evidence —
evidence which was also Hatab's remains - could not
be considered, because it had been lost or destroyed
and thus could not be examined by the defense.” The
judge’s decision eliminated the possibility that prosecu-
tors could win conviction on the most serious charges
they had brought. In addition, at Sergeant Pittman's
court martial, prosecutors acknowledged that the
military had either lost or destroyed photos of Hatab
being interrogated in the days before his death.'™

As aresult, prosecutors were unable to win conviction
on any charges relating to culpability for Hatab’s death:
Paulus was convicted of dereliction of duty and
maltreatment for ordering a subordinate to drag Hatab
by the neck, and for allowing Hatab to remain unmoni-
tored in the sun.” Sergeant Pittman was acquitted of
abusing Hatab, though he was sentenced for assaulting
other detainees.”™ Charges against Lance Corporal
Christian Hernandez (who dragged Hatab by the neck),
including negligent homicide, were dropped, and the
cases against the other Marines similarly did not
proceed to trial."”* One Marine, William Roy, accepted a
reduction in rank from a lance corporal to a private first
class in exchange for his testimony. But because the
demotion was a non-judicial punishment, and the basis
for it is not public, the precise contours of his culpability
remain unclear.'®
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| PROFILE: HOMICIDE

Abdul Wali

On June 18, 2003, Abdul Wali turned himself in to
soldiers at an Army firebase in Asadabad, Afghanistan,
after he learned they were looking for him."” The son of
the governor of the province where the base is located
accompanied Wali and initially acted as his interpreter
during interrogation." According to this interpreter, the
U.S. interrogator was so aggressive in questioning Wali
that the interpreter left in disgust.'™ Three days later, on
June 21, Wali was dead."™

The man who interrogated Abdul Wali was not a
soldier; David Passaro was a former Army Ranger who
had been hired as a civilian contractor by the CIA."™'
Reportedly convinced that Wali had information about
weapons that would be used to attack U.S. personnel,
Passaro questioned Wali on June 19 and 20." At each
of these sessions, the U.S. government alleges,
Passaro beat Wali, both with his hands and with a
flashlight.” According to prosecutors, Passaro kicked
Wali in the groin “on at least one occasion.”™ Wali,
who apparently suffered from poor health, did not
survive to see a third such interrogation.'

Army criminal investigators looked into Wali’s death,
found that no Army personnel were implicated and

referred the case to the Department of Justice for
possible prosecution of Passaro.™ In June 2004, a
federal grand jury in the Eastern District of North
Carolina indicted Passaro on four counts of assaul
As of February 2006, the case against Passaro was
moving toward frial, with the government and defense
engaged in arguments about the defenses that would
be allowed, and which witnesses would testify in the
proceedings.™ According to his lawyer, Passaro’s
position at trial will be that abusive questioning
techniques were not criminal because they were
consistent with authorized interrogation policies, and
that his actions were legally justified under a series of
Executive Branch memos that appear to permit
aggressive interrogation techniques.'®

167

No one has been charged with murder or manslaughter
in connection with Wali's death. Human Rights First
asked the Department of Defense on January 26, 2006
for any update on the status of Wali’s case; as of
February 10, 2006 we had received no response.

| PROFILE: HOMICIDE

Habibullah

Habibullah died on the night of December 3, 2002,
because of abuses inflicted upon him by U.S. soldiers
at the Bagram detention facility in Afghanistan.'*
Habibullah was captured by an Afghan warlord and,
according to detailed reporting by the New York Times,
was brought to the Bagram detention facility on the last
day of November, 2002."" Members of the 377"
Military Police Company at that facility reportedly
subjected detainees held at the base to peroneal
strikes —a knee strike aimed at a cluster of nerves on
the side of the thigh, meant to quickly disable an
escaping or resistant prisoner.’ One soldier stated that
he gave Habibullah five peroneal strikes for being
“noncompliant and combative.”™®

Immediately upon his arrival, Habibullah was placed in
an isolation cell and shackled to the ceiling by his
wrists."® During one interrogation, an interrogator
allowed him to sit on the floor because his knees would
not bend enough for him to sit on a chair; as Habibullah
coughed up phlegm, soldiers laughed at his distress.'®
One day later, Habibullah was found hanging from the
ceiling and unresponsive.' One soldier thought that he
felt the almost-incapacitated prisoner spit on him; the
soldier yelled and began beating Habibullah while he
was still chained to the ceiling.” The next time anyone
checked on Habibullah, he was dead.'®

The U.S.-conducted autopsy found that Habibullah had
died of an embolism — a blood clot, almost certainly the
product of the repeated beatings, had traveled through
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his bloodstream and diogged the arteries leading to his
lungs.™ e sulcpsy determined the manner of death to
b hommecide, ™ Thir Ay Criminal Investigation
Cammand kooked o She death, and initialty recom.-
mended closing the case. ™ According to criminal
investigators’ indings it was impossitile 1o determing
who was responsible for Habibullah's injuries becasse
0 many wore invelved, ™ Investgators also tnded o
masnitnin crscad evidence in the case. A sampie of
Habibullah's biood was kept in the butter dish of
Ivestigators’ office refigerstior untll the offics was
choped ™

Press interest in Habdoullah's death—and that of
Cilawear, another detsines who died o week lafer at the
same Facility—sparked renewed progress in the
crirranal rvestigation, resulling in charges aganst the
soldiers aliegedly responsible. ™ In Oclober 2004,
almcst two years afler Mabibullah's death, crimnal
investigatons recommended that charges be browght
againsl 2T soldiers Jor their roles in the death of
Deawear ard againgl 15 of the sams sokbens lor the
death of | h, inchuding “two cag . the
military ineligence officer in charge of the inter
group, and the reserdst commandesr of the military
police guards.™™ The recomimended chirges fanged
from derelicton of duty b involuriary manstaughier ™
The scldsess included members of the 3777 Military
Police Company and imemogatons fom the 515%
Miktary intelligencs Bafiabon =

To datn, less than hall of the soldiers agairst whom
charges were recommended =12 out of 27- have

actually been prosecuted for their roles in the deaths of
Hatsbwillah snd Dilrwar ™ Eheven cades have baen
conchided. ™ Apan from demotions and some dis-
charges, only four of thess individuats ware gheen
senlences thal included confinement, and the sen-
tences ranged from B0 days 1o fve months ™ in
Janizary 2006, afer a pre-irial inquiry. She Ademy
droppeed its criminal case aganst the only ofce
charged [with lying lo investigatons and dereliction of
dufies] in connection with the deaths, Miitary Police:
Caplain Christopher M. Beiring ™
Lisutenant Colonad Thomas J. Berg. S Army jdge
wha oversaw the profrial nmpuery, oriicized e proseo-
tion for not presenting sufficient evidence 1o support
their charpes againat him """ Berg added that the
millitary pobcy company had not been sdequately
wrained bofore deployment for its mession al the Bagram
detention faclity: ™ "Little of the training focused on the
achual mission thal the 37Tth [Military Police Company)
Hcipated thal it would upson airival in taated
+ oo o Musgh of the 3778's Waireng was described as.
‘moticnal in tat soldiens were asked io imagine o
pretend that they had the proper equipment for training
exercises " As of January 2008, ihe rial of Seigeant
Alan J. Driver i pending. ™ Notably. no soldier has yel
baan charged wilh reirder of voluntany
for either of the deaths of Mabibullah or Didawar ™

rFRﬂFILE: HOWICIDE

Dilawar

Dilawar was the second detaines klled in o week al the
Bagram detention Eaclity in Agharsstan.”" A 22-year-
old Alghan cilizen whoss case similarly becamae he
focus of New York Times investigative reports, Dilrear
‘wars driving his tnxi past ULS. Camp Salerno when he
was slopped and his car searched by & local Alghan
commander woiking with the Amseicans ™ Dilnwar was
thaen taken into cusiody as & suspect in A rocket
aitack ™ The commander of the Alghan scldiers was
later suspecied of having launched the aftack
hireelt ™

Delawar wars brought ta the Bagram detenton taclity on
December 5, 2002 The 122-pound taxi driver vas
labeled a “noncomplant” detaines by U 5. sobdiers, and
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siruck ower 100 imes by soldiers. =

According 1o an intepeeter, dusing his Tourth inlemaga-
Bor siasion on Decamer B, Dilavwar was unably to
comply with commands to keep his hands above his
head, leading one soldier 1o push his hands. back up.™
During the same inbeitogation, twa inberrogatons
ahorvad Dilrwar gainal 8 wall wihen o was unable o
sit in & “chai® pesition npainst the walls becauss of the
injuries io his legs. ™ AL he end of the &

nccelerated afler the Naw Yook Times reported in new
detnil how both men died in US. cuslody ™ Thi
renand rvosligaton also casl inlo stark reliel B
flava in the original investigative efforts: agents had not
interviewed the commanders of the soldiers responsi-
e for the deaths, Eslled 1o inferview an intesrogator
whio hivd witnesaed most of Dilbwais quesboning
during his datention, and reshanded oitical e-
dence.™ |t was only during the subsequen

one of the soldiers ordered Dilawar 1o be chaned to the
cailing. = During his Snal inlermogaton session on
Dacambar 10, Ceawar could nod obey the onders the
Intesrogaiors gavie him fo stand in sress positions and
kneel ™ Dilawar died that day. ™

The official autopay, conducied Biee days after his
death, showed that Dilavwnr's fegs had suBened
muscle breakdown and grossly visible
mecicss with focal aembling of the issue "' The
damage was “neatly circumiferential,” friom below the
akin down 10 the Bone, The manrner of death was found
bo b homicide. ™ Despite this conclusion, Sha miditary
initialty said that Cdarsar had died of nabural couses. ™

Criminal vestigation into his death, and that of
Habibifiah had bean at 8 “virual standsil ™ and only

o = and at e indridual infSative of at least
one soldier — that investigatons Snally took state-
ments. ™ The statements tevealod that winesses who
had previcusly been overiooked had crucial infarma-
tion, induding an eyewiiness account of an inMemrogator
apparently choking Diawar by pulling on his hood, and
theart “maost feoldiens al the base) were cormnced that
[Cilawar] winrs inmocand,

The status of p s of the solds bl
for Dilarwar's death is desoribed above.

| PROFILE: HOMICIDE

Sajid Kadhim Bori al-Bawi

Sajd Kadham Boel nl-Bavd, an lragl actor, was ahot and
kiled in his hame in Baghdad early in the morning af
May 17, 2004.™ Aocording io his family, U5 and bagi
soldiers raided the house by crashing through the gabe
Inm Humsee, ™ Al-Bawi's brother, unche, and naghew
wene bound and hedd on fheir knees and the women
and children were kepl in the living rocm while he was
interrogated in o bedrocm. ™' Whils they were waiting,
e Bamnily eard shota rng cut ™ The toops lefl an
hesur aler By srieed. ™ According 1o e tamily, the
trocps look with them a robed and hooded man, and
todd the family that they were armesting al-Barsd, ™ But
when the Taemily went inlo Bhe room where he had been
cuisationed, By found al-Biw's compse, stuffed behind
a redriperndor and hidden under & matiress."™ Hie had
been shot five imes: in the beg, Bwoal, armpit, and
chest ™

An adminisiative investigaton'™ inio al-Basd's death
found the shooting bo be justded. ™ The miitany
reported in its initial public statements about the:

shooting that al-Bawl had
grabbed a U5, scider's
pisiol, switched the salety
off, aned the solder then
Teed v shots in sei-
defense,™ But he
military’s statements.
became the subject of
dapute. An Irag medical
FANMENGT Whi Sxamined
the body found Shat the
shots had been fred fom
v diflerent directionns; al-
Bavwi's amily reported that

Sapd Fadhim Bon sl By

thery Tound bwo kinds of e Makln @ Sl
casings in the room whene of his e
he died ™ Asmmy criminal

investigatons only began hesr investigabon & menih
aler al-Bawd's death, when an investigation was
requesied by the miltary's Detainee Assessment Task
Force, based on a Washingfon Post article detailing a-
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Bawi's family's allegations.®' Despite the contradictions
between the findings of the administrative investigation
and allegations by al-Bawi’s family and the medical
examiner,®? the criminal investigating agent spent a
scant four hours reviewing the findings of the adminis-
trative investigation, did not attempt any independent
verification, and then forwarded the case for closure.™
News reports detailing the family’s allegations were
included in the file, but the only change the criminal
investigator made to the initial probe was to correct the
spelling of al-Bawi's name.** The criminal probe
restated the conclusion that the killing was justified and
recommended no charges be brought.®®

The lack of any independent investigation into al-Bawi's
family’s allegations — or any investigation beyond a

review of the administrative findings — is troubling. At a
minimum, there is a disconnect between the adminis-
trative finding that one soldier fired all the shots with
one weapon,™ and the family's allegations that al-Bawi
was shot from two directions with two different calibers
of bullet.®"

Al-Bawi’s family reportedly was offered $1,500 in
compensation by military officials, conditioned on their
agreeing that the United States has no responsibility for
al-Bawi's death.*® The family has refused the money.*®

| PROFILE: HOMICIDE

Obeed Hethere Radad

Obeed Hethere Radad was shot to death on Septem-
ber 11, 2003, in his detention cell in an American
forward operating base in Tikrit, Iraq.” Both criminal
and administrative investigations were conducted into
his death.®' The soldier accused of the shooting,
Specialist Juba Martino-Poole, stated during the
administrative investigation that he had shot Radad
without giving any verbal warning because Radad was
“fiddling” with his hand restraints and standing close to
the wire at the entrance to his cell *®

The administrative investigation found “sufficient cause
to believe” Martino-Poole viclated the Army’s use of
force policy and the base’s particular directives on the
use of deadly force with which Radad could be
charged; the administrative investigation recommended
a criminal investigation be initiated to determine
offenses.” But the investigation also determined that
there was inadequate clarity on the use of weapons
and force with regard to detainee operations at the
base, and noted in particular the lack of any written
standard operating procedures.” The investigation
also criticized the location of weapons within the
detention facilities, and the insufficient numbers of
guards assigned to guard detainees.” A military lawyer
who later reviewed the administrative investigation
found it legally insufficient, apparently because it failed
to determine what, if any, briefing on the use of force
guards received.*

Army criminal investigators were only notified of the
death after the administrative investigation con-

cluded.® And before the criminal investigation was
over, Martino-Poole had sought a military discharge in
lieu of a court martial for manslaughter.” Martino-
Poole’s commander, Major General Raymond T.
Qdierno, approved the request for discharge without
waiting for criminal investigative agents to conclude
their investigation and forward their findings.* A little
more than a week later, criminal investigators found
probable cause to charge Martino-Poole with murder.”®

The Radad case was reviewed along with all detainee
deaths in custody after the revelations at Abu Ghraib,
and the reviewer noted flaws in both the criminal and
the administrative investigations, but decided against
reopening the criminal investigation because “further
investigation would not change the outcome.™”
Martino-Poole later accused his commanders of
wanting to avoid disclosure of the lax security practices
at the base — practices that would likely have come to
light in a court martial proceeding.”?
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| PROFILE: HOMICIDE

Mohammed Sayari

Mohammed Sayari was in the custody of members of
the U.S. Army Special Forces when he was killed near
an Army firebase on August 28, 2002 in Lwara,
Afghanistan.” According to Army investigative records
reviewed by Human Rights First, an Army staff
sergeant from the 519" Military Intelligence Battalion
who was supporting the Special Forces team was
dispatched to the site of the shooting of a “suspected
aggressor” on a road just outside the firebase, to take
photographs documenting the scene.”™ When he
arrived, the members of the Special Forces unit told the
sergeant they had stopped Sayari’s truck because he
had been following them.”” The soldiers ordered the
passengers traveling in Sayari’s fruck to leave the area
and then, they said, they disarmed Sayari.”® According
to their later testimony, the soldiers neglected to
restrain Sayari's hands, and left his AK-47 weapon ten
feet from him.”” When a soldier turned away for a
moment, they said, Sayari lunged for the rifle and
managed to point it at the Special Forces soldiers
before they shot him in self-defense

Sayari's body was fingerprinted and turned over to his
family.”® The Military Intelligence sergeant (whose
name is redacted in the records Human Rights First
reviewed) then instructed other military personnel to
transfer DNA evidence taken at the scene and other
photographs to the Bagram Collection Point.** On
September 24, 2002 the captain of the Special Forces
group that shot Sayari told the sergeant that a member
of the Staff Judge Advocate General's Corps would be
coming as part of the administrative investigation to
take statements from Special Forces soldiers involved
in the shooting.”' The captain then asked the sergeant
for the photographs he had taken. After reviewing the
photographs, the Special Forces captain told the
sergeant to include only certain of the photographs in
the investigation and ordered him to delete all the other
crime-scene photographs.* The administrative
investigation would eventually find Sayari’s shooting to
be justified.

The following day, the sergeant contacted criminal
investigators to report “a possible war crime.”*®
According to one criminal investigation agent's report,
the sergeant had not reported his concerns to criminal
authorities earlier because he had waited to see the
results of the administrative investigation and he had
feared for his safety while working with the Special

Forces team.® The sergeant told the agents that
several details at the scene made him question the
veracity of the Special Forces soldiers’ story. He said
that Sayari had been shot five or more times — in the
torso and head — but all the entry wounds appeared to
be in the back of the body, which made it unlikely that
he had been facing the soldiers and pointing his rifle at
them when he was shot.*” One of Sayari's sleeves had
brain matter on it, suggesting that his hands were on or
over his head when he was shot.*® When the sergeant
first arrived, he had noticed that Sayari's corpse still
clutched a set of prayer beads in the right hand, which
was inconsistent with the Special Forces soldiers’
report that he had picked up and pointed an assault
rifle at them.™ Among the photos that the Special
Forces captain instructed the sergeant to delete was
one showing Sayari’s right hand clenched around the
prayer beads and another depicting bullet holes in
Sayari's back. ** The AK-47 could not be found.™'

Criminal investigators eventually found probable cause
to recommend charges of conspiracy and murder
against the four members of the Special Forces unit;
they also recommended dereliction of duty charges
against three of them, and a charge of obstruction of
justice against the captain.” Finally, they recom-
mended that a fifth person, a chief warrant officer, be
charged as an accessory after the fact.*®

After consultation with their legal advisors, however,
commanders decided not to pursue any of the recom-
mended charges in a court martial.” To date, the only
action commanders have taken in response to the
criminal investigators’ recommendations is to repri-
mand the captain for destroying evidence.” The
captain was disciplined — he had inarguably destroyed
evidence — but received only a letter of reprimand.”® No
further action was taken against the soldiers.™ The
commanders who declined to report Sayari’s death —
and who later declined to prosecute the soldiers
involved — received similar leniency; they have received
no disciplinary action for their conduct. Human Rights
First asked the Department of Defense on January 20
and 26, 2006 for an update on the status of Sayari’s
case; as of February 10, 2008, we had received no
response.
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| PROFILE: HOMICIDE

Zaidoun Hassoun

Zaidoun Hassoun, (also known as Zaydoon Fadhi), a
18-year-old Iragi civillan, and his cousin Mamnan were
anested by members. of the 15! Battalion, Bth Infaniry
Regiment, Jod Brigade, 4th Infantry Division in Jarmiary
2004 on the stroets of Samarra, in img, af or around an
11 p.m. curlew time.™ Ay Liewtenant Jack Savile
then ordered his platoon o take the two Irags to a 10-
Tacl-tigh bridge over thi Tigrs Rive and loroe the two
1o jamp ™ Thews soldiers, Sergeant ("SqL7) Alexs
Rincon, Specialist Terry Bowman and Sgt. Reggie
Martinez, complied with the order.™ Saville and S2aff
Sgi. Tracy Perkina had eariier thal night staled tat
“Somadne was going 1o gel wet tonight™ and “somecni
s geing for & swim ™ Manwan surisced and swam 1o
the: shore. ™ Zaidoun, who had proposed o his fancee
three weeks previously and planned on starting a family
omce he gradiested ram high scheol, did nol. ™
Acoording to his cousin, he was sucked into the cument
near an cpen dam gate and was unable to escape.™
Criminal charges initinlly led ngainst Saville aleged
that he had also pushed anathes lragi info the Tigrs in

Balad ithe pravious month ™

Thir plaioon’s three | s . Lt Col,

Mathan 5. e lion o . Caplain
Matthew Cunningham, & ard

comparry f,
Major Roben Gwinner, the deputy baltaion com-
mesnder, did ned report i incident to orimnsl
investigators, based on the assumption that there was.
no proof Hassoun had drowned ™

St irene Cintron, & criminal investgative agent
Bssigned 1o he cass, suspachsd, howarasr, “Thal tha
Mﬂmﬂwmmﬂmwwﬂmj'“m
the 1 it M 's death, agents
am-mmw»-murm
wiqusd that alegedly pushed him inte the rier.™ The
soldier tohd agents that his chan of command had
ordered him to deny soldiers had foroed Hassoun into
the: river, and nol to cooperate with criminal invesSiga-
tors. ™ Aler e criminal investigaion was undenwy,
Lt Cod Sasaaman, the baltalon commander, infarmad
Major General Raymond Odéiemo, S commandes ol
the: Fourth Infantny Division, of the truth; scldiers had in
Tact forced Hassoun io jump ino the Tigrs. "™ According

Agticle 32 hearing—analogous 1o a grand ury procesd-
ing"' = also found the commanders had “coach|ed]”

heir soldiers on what ln:-l]I
1o the investigating agents

The thies commanders — L'L
Col Sossaman Caplain
Cunningham, and Major
Gwinner = obilained grants
of imemunity kom prose-
cution, and admitied &l e
soldiers’ frinl that the
abogatiors were fue.’""
The commanders bestfied

that they Bought e
irrvERbigation inlo Hassoun's death was the result of s

T Ha seaun

Hassoun had nol actually drowned a8 8 jusslcason for
thair refusal to cooparabe with investigaioes; Cunning-
ham protested that {they] were not covering up
anything thal injured anybody, ™ Savile pland guilty to
& reduced charge of assaull snd received 45 days in
piiscn and Perking wis convicled of the same charge
and senbenced 1o six months.™ Two cther solders,
Sergeant Repgle Martine: (originally cerged with
sghtes) and Sesgeant Terry B
1mmmmmsmw
punishmant,™ Thir (e commandaers received
reprimands for obstruction of justice but were not
refieved of their command.™
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lll. Death by Officially Unknown, “Natural”

or Other Causes

The autopsy findings in this 27-year-old man seem insufficient to explain his death. The fact that
they seem fto have found pulmonary edema, water in the lungs, is very unusual in a man of this
age without heart disease. The available information is insufficient to explain his death. A full in-
vestigation report that describes the circumstances preceding his death and the manner in
which the body was found shortly before any attempt at resuscitation is needed to explain the
cause of death and fo rule out a homicide which seems more likely than not in a 27-year-old

man who suddenly died in captivity.
Dr. Steven Miles

Professor and Bioethicist, University of Minnesota Medical School on autopsy of
Fashad Mohamed, died in U.S. custody, April 5, 2004

For close to half of the deaths Human Rights First has
analyzed — 48 out of 98 — the cause of death remains
officially undetermined or unannounced.” The military
classified another 15 deaths as due to natural causes
and one as accidental. But a significant number of all of
these deaths occurred under suspicious circumstances
and may more appropriately be considered homicides
themselves; 17% of the deaths in which the official
cause of death is unknown or due to natural causes
either followed severe injuries consistent with, or
occurred in circumstances suggesting, physical abuse
or harsh conditions of detention.”' This chapter briefly
reviews the facts of some of these cases and the
consequences — or not — for those involved. Given the
passage of time since each of these deaths, and flaws
in the investigations that have already taken place, it is
now unlikely that the facts of their deaths will ever be
known. If there has been wrongdoing, no one will be
punished.

| PROFILE: UNDETERMINED CAUSE

[Bringing in an Iraqi physician to treat
detainees] would decrease the perception of
our involvement or cover-up in events similar
to this.

Department of the Army, 101st Airborne Division,

Administrative Investigation into the Death of Abu
Malik Kenami®®*

Abu Malik Kenami

Abu Malik Kenami (also referred to as Abdureda Lafta
Abdul Kareem), a 44-year-old Iragi man, died on
December 9, 2003, in a U.S. detention facility in Mosul,
Irag.** According to the findings of an administrative
investigation, Kenami had arrived at the facility four
days earlier, and according to the soldiers who
interrogated him upon his arrival, he said he did not
suffer from any pre-existing medical conditions.”™ On
the night of December 8, Kenami allegedly talked out
loud in the presence of guards, and tried to look out
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from underneath his hood to see what was happen-
ing.** That earned him what had become a standard
form of punishment: “up and downs” — an exercise in
which detainees were made to stand up, then sit down,
over and over again for periods of up to twenty
minutes.**

Kenami had been subjected repeatedly to “up and
downs" during his detention, but this night turned out to
be different.™ Following the forced workout, soldiers
flexicuffed Kenami's hands behind his back and
covered his head with a sandbag hood.* Kenami was
then ordered to lie down among other detainees in his
overcrowded cell; built for 30 prisoners, it housed 66.%*
When a guard attempted to rouse the prisoners in the
morning, Kenami, still bound and hooded, was dead.*

The Army’s initial criminal investigation into Kenami’s
death could not determine the cause of death because
no autopsy was ever conducted.™ It was only five
months later, after the revelations from Abu Ghraib,
that the Army reviewed this case and it became clear
how troubling the original criminal investigation had
been.*? In the words of the military police forensic
science officer who reviewed the initial criminal
investigation: ‘it was weak in Thoroughness and
Timeliness.™* |n addition to the lack of an autopsy, the
review determined that important interviews were not
conducted of the interrogators, medics, or detainees
present at the scene of the death, and that key details
were omitted from the report.** The file “[did] not
mention the presence, or lack of, signs of a struggle, or
of blood or body fluids,” “the crime scene sketch... [did]
not document where guard personnel found the
deceased,” and “records of medical treatment of the
deceased were not collected and reviewed.”™* The
Army’s administrative investigation had recommended
that an Iragi physician be brought in to treat the
detainees, noting that among other benefits, “[iJt would
[also] decrease the perception of our involvement or
cover-up in events like these.”™®

According to military records made public to date, the
cause of Kenami's death remains officially undeter-
mined.® But there could be a more troubling
conclusion. Dr. Steven Miles is a professor and
bioethicist at the University of Minnesota Medical
School, who has reviewed the Army’s records related
to Kenami's death. Kenami's body “had bloodshot
eyes, lacerations on his wrists from the plastic ties,
unexplained bruises on his abdomen and a fresh
bruised laceration on the back of his head,” Miles
explains, expressing particular concern that “Army
investigators noted that the body did not have defen-
sive bruises on his arms, an odd notation given that a

man cannot raise bound arms in defense.”** Based on
his analysis, Dr. Miles found: ‘It is likely that Mr.
Kenami suffocated because of how he was restrained,
hooded and positioned. Positional asphyxia looks just
like death by a natural heart attack except for those
telltale bloodshot, [conjunctival hemorrhage] eyes.”**
Human Rights First asked the Department of Defense
on January 20 and 26, 2006 for comments on Dr. Miles
findings; as of February 10, 2006, we had received no
response.

The Army has taken no punitive or disciplinary action in
the case.™

| PROFILE: UNKNOWN CAUSE

Dilar Dababa

Dilar Dababa, an approximately 45-year-old Iraqi
civilian detainee, died on June 13, 2003 at Camp
Cropper, after being subjected to what press accounts
of unreleased Army investigation records describe as
“physical and psychological stress” and restraintin a
chair during interrogation.*" Military investigation
documents cite an autopsy finding that Dababa died
from a “hard, fast blow to the head.™? The Armed
Forces Medical Examiner's autopsy report on Dilar
Dababa does not use the same language, but states
that “[p]hysical force was required to subdue the
detainee, and during the restraining process, his
forehead hit the ground.™* Twelve hours later, he was
dead.***

The medical examiner's autopsy lists the cause of
Dababa's death as a “Closed Head Injury with a
Cortical Brain Contusion and Subdural Hematoma.™*
The autopsy describes a litany of injuries in technical
detail, and makes clear that Dababa was subjected to
physical violence.** Dababa’s body was covered with
at least 22 bruises,* and at least 50 abrasions.** His
head and neck suffering the most significant abuse,
resulting in hemorrhaging throughout his brain.* He
also had a fractured rib.*® A military official stated in
May 2004 that Army criminal investigators were looking
into Dababa's death, but there has been no documen-
tation of any charges being brought against those
responsible for the death.®' The military has not
publicly provided an official cause of death. Human
Rights First asked the Department of Defense on
January 20 and 28, 20086 for the status of any investi-
gation or prosecution in Dababa'’s case; as of February
10, 2006 we had received no response.

AHuman Rights First Report



234

Command's Responsibility — 23

[ PROFILE: UNDETERMINED CAUSE |

| PROFILE: NATURAL CAUSE

Hadi Abdul Hussain Hasson
al-Zubaidy (Hasson)

All that is known about Hadi Abdul Hussain Hasson al-
Zubaidy (Hasson) is his name, his identification number
and the fact that he died in Iraq, at Camp Bucca, some
time between April and September 2003.** His death
went officially unnoticed until nearly a year after it
happened, ** when Army investigators conducted a
review of all detainee deaths following the public Abu
Ghraib scandal.*** Despite later attempts to determine
what happened to Hasson — including when and how
he died — investigators were only able to determine that
Hasson had been treated on board a U.S. Navy
hospital ship.**

In the end, investigators closed the Hasson case
without being able to determine whether his death was
due to natural causes or homicide.** The investigators’
report notes that inadequate record-keeping made it
impossible for them to learn anything more: “All efforts
disclosed there as [sic] virtually no documentation in
reference to Mr. HASSON's manner, cause, or
circumstances of death.™ A U.S. Mortuary Affairs
officer told an investigator that “the documentation on
deceased Detainees was very limited . . . the majority
of the time prior to earlier this year [2004], when the
Mortuary received the remains of a deceased Detainee
they would only know that the deceased was a
detainee, and would not have any other info on the
remains, so they would have a list of the remains as
unknown John Doe.™*

Nasef Ibrahim

Nasef Ibrahim was 63 at the
time of his death of what an
initial autopsy report called
“atherosclerotic cardiovascular
disease.” He died at Abu
Ghraib in January 2004 — a
death the Army attributes to
natural causes.™ Army
criminal investigators on the
case attended the autopsy and
interviewed a number of
soldiers who stated that Ibrahim’s son, detained with
him, brought his collapse to the attention of prison
guards.™ After the special agentin charge determined
that pursuing the case further would be of little value,
and that remaining leads were not significant, the
criminal investigation was closed.®'

Nasef Ibrahim

The case was re-examined on May 19, 2004, as part of
the Army’s review of detainee death and abuse cases
following the revelations from Abu Ghraib. This time,
the Army found several grounds for criticism. The initial
investigation had not included a visit to the scene of the
death, interviews of the withesses who found the victim,
or any “effort ... to interview the alleged ... son of the
victim who [was] reportedly at the prison at the time of
death.”™ Ibrahim's son, who was with him when he
died, says that his father’s death came only after his
father suffered extensive abuse.*® The son alleges that
the abuses Ibrahim suffered included being beaten,
menaced by dogs, repeatedly doused with cold water
during the height of winter, being left naked outside for
days and deprived of food to the point of fainting, and
left on his stomach with hands tied above his head for
hours >

The May 2004 Army review indicated that “[tlhe
investigation has not yet received the final autopsy
report.”™® The May review asked that a “supplemental
ROI"—an additional report of investigation—be
submitted as soon as the final autopsy was received.”
Government documents to date regarding the investi-
gation reviewed by Human Rights First do not indicate
whether this request was ever acted upon, or if there
was any further action taken. Human Rights First asked
the Department of Defense on January 20 and 26,
2006 for the status of the investigation and any
prosecution in Ibrahim’s case; as of February 10, 2008,
we had received no response.
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| PROFILE: UNDETERMINED CAUSE

Abed Mohammed Najem

Evidentiary failures pervaded the investigation into the
death of Abed Mohammed Najem, who died at Abu
Ghraib in August 2003.*7 According to accounts in an
original criminal investigation, Najem began a hunger
strike on August 6 (during the hottest part of the Iragi
year) and refused food, water, and even his diabetes
medication;*® on August 8, Najem took a double dose
of his prescription, which appears to have precipitated
a fatal heart attack.*® The official criminal investigation
found Najem died of “natural causes.”™™ But the true
cause of death may never be known. Investigators’
later review of the original criminal investigation found
that there had been no crime scene examination; no
interviews of anyone who was with Najem at the time of
his death; no interview of an Iragi medical professional
listed in the original investigation as having pertinent
information; no medical records or interviews to
substantiate claims that Najem had a preexisting
condition; and no copies of autopsy reports. "'

| PROFILE: UNKNOWN CAUSE

Jassim Al-Obodi

The evidence collected in the investigation into the
death of Jassim Al-Obodi on August 3, 2003 is
fragmentary.*” Al-Obodi, a 38-year-old Iragi male,
collapsed in Camp Cropper in Iraqg, and criminal
investigation interviews of other detainees indicate he
had “not been feeling well” earlier in the day.** But no
medical records were collected, and no autopsy
included in the file; the investigating agent was told that
an autopsy would be conducted in the United States,
but he apparently failed to request the results.™* When
the agent’s supervisor reviewed the file four months
later and noticed the omission, the investigator
attempted to collect the evidence he had missed, but
perhaps due to the delay, could not locate any medical
records, the autopsy report, or even a death certifi-
cate.””® The investigation results state that it “failed to
prove the cause or manner of death”; among other
things, investigators could not determine if an autopsy
had been done or even to whom the body had been
released.”® In a note in the file, the supervisor warned
the agent not to “get so focused on your opinion that
you want to do a stat and close this [sic] keep you from
being thorough ™"

Mohammad Munim al-lzmerly

Mohammad Munim al-lzmerly, a 65-year-old Iragi
chemist, was detained at the Camp Cropper facility,
where high-value detainees were kept, in April 2003;
his family was allowed to visit him once.*® Within a few
weeks of their visit in January 2004, al-lzmerly was
dead.” The only autopsy ever performed on the body
was conducted by the Director of Baghdad Hospital's
Department of Forensics, Dr. Faik Amin Baker, at the
request of al-lzmerly’s family.*® Dr. Baker found that al-
Izmerly died from a “sudden hit to the back of his
head,” and that the cause of the death was blunt
trauma.*' According to Dr. Baker, al-lzmerly “died from
a massive blow to the head.”™?

U.S. forces retained al-lzmerly’s body for 17 days after
his death, and did not inform Army criminal investiga-
tors that al-lzmerly had died in U.S. custody until after
his body was released.®* Al-lzmerly’s family only
learned of his death after U.S. forces delivered his body
to an Iraqi hospital, accompanied by a death certificate
stating that al-lzmerly had died of a “sudden brainstem
compression”; the certificate had no explanation of the
compression’s cause. * An initial, inconclusive
investigation into the case only appears to have been
reopened after press accounts of al-lzmerly’s death.**®
The Army’s Criminal Investigation Command records
have not been publicly released, but according to
published reports, the records list al-lzmerly’s death as
of “undetermined cause” — because the body was
released and no U.S. autopsy was performed.®®

Al-lzmerly's family reportedly filed a wrongful death
claim for $10,000, but the Army dismissed it, saying the
family had presented no evidence of wrongdoing by
U.S. personnel ®” The re-opened investigation into al-
Izmerly’s death remains pending; to date, no charges
have been brought.** Human Rights First asked the
Department of Defense on January 20 and 26, 2006
the status of the investigation and any prosecution in
al-lzmerly’s case; as of February 10, we had received
no response.
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Death by Heart Attacks or Other Natural Causes

Many prisoners suffered ‘natural” deaths from heart attacks or atherosclerofic cardiovascular disease. None of the forensic investigation of
these *heart attacks” explores the possibifity that these men died of stress-induced heart atfacks. Threats, beatings, fear, police interroga-
tion, and arrests are known to cause "homicide by heart atfack” or life-threatening heart failure. People with pre-existing heart disease,
dehydration, hyperthermia, or exhaustion are fally st ib

Dr. Steven Miles, Professor and Bioethicist, University of Minnesota Medical School***

The military's classification of a number of deaths as “natural” gives Human Rights First cause for concern. Of the nearly 100 deaths
Humen Rights First reviewed, official records indicate more than & fifth involved instances in which heart attack or heart disease was
determined to be part or all of the cause of death.** A number of the vietims were surprisingly young: the youngest detainee alleged to
have died from heart disease is 25; those apparently dead from heart attacks also include men aged 30, 31, and 43

In part, concern about the accuracy of the “natural causes” label comes from the Army's track record of having publicly labeled torture-
related deaths "natural,” only to have to revise that assessment when case facts came to light. This was the pattem in the cases, dis-
cussed above, of Iraqi Major General Mowhoush, and Afghan detainees Habibullah and Dilawar.

Another reason for concern was identified in the recent testimony of Maj. Michael Smith, U.S. Army Forensic Pathologist, on Jan. 19,
2008, during the trial of a junior officer for Mowhoush’s desth: “The forensic pathologist, who does not gather information on the circum-
stances of a death, will invariably miss homicides and suicides. It is incumbent on the patholagist to look at the circumstances of a death
Otherwise, a homicide or a suicide may appeer like a natural death.

Additional concern about the accuracy of deaths deemed “natural causes” flows from the inadequacy of investigations into many of these
deaths. Army investigators tt Ives oriticized the | igation into the death of one of these men: a subsequent Army review of the
original investigation into the death of Abed Najem, who allegedly died due to heart disease complicated by diabetes, found the investiga-
tion “operationally insufficient and administratively insufficient.”*' The reviewers ncted that '[{jhough U.S. Army medical personnel alleged
the victim had a preexisting medical condition aggravated by a self imposed hunger strike, the investigation did not obtain any medical
records or conduct interviews to substantiate the information.”**

Other findings of detainee deaths by “natural causes” have been rejected as outright impossible by surviving families. An Army criminal
investigation attributed the death of Nasef Jasem Ibrahim to a compression of the heart often associated with heart attacks.** Army
investigators closed the case finding “[flurther investigation would be little or no value.”** But Ibrahim’s son, who was with Ibrahim in
detention, was not interviewed as part of the investigation into Ibrahim’s death.>* The family has since alleged in a lawsuit that Ibrahim
died as a result of abusive detention conditions.**

Finally, medical personnel told have teld military investigators of confusion about the proper standard of care to apply to detainess.
Accerding to the Army Inspector General: “Coalition Provisional Authority treatment palicy .. reportedly dictated that U.S. medical care
was only available to detainees to prevent loss of life, limb, or eyesight,” which conflicted with the governing Army regulation.*” The Army
Surgeon General found “the use of different classifications for detained personnel (Enemy Prisoner of War (EPW), detainees, Retained
Personnel (RP), Civilian Internees (C1)) that, under Department of Defense (DoD) and Department of the Army (DA) guidance, receive
different levels care.”* Similar confusion over novel detainee classifications detached from the Geneva Conventions was a contributing
factor in incidents of detainee abuse.
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| PROFILE: UNKNOWN CAUSE |

[ PROFILE: UNKOWN CAUSE ]

Sher Mohammed Khan

The circummtances of Sher
Mohammed Ehan's death
remain unchear despite an
Arrry criminal invesSgation

A Alghan citizen, Khan was
arrnsied on Saptambor 24,
2004, in his home in the vilage
of Lakan, Khost province,
Aigharistan.™ Khan was
subaquently [ahen o

the ey Salerna Firebase, a

Jamal Naseer

il Nassor was an 18-
year-cld Afghan soldier who
died in the custody of US.
Special Forces soldiers in
Maich 2003 An investiga-
tion indo hs casa, bagun
some nine months after his
death, had been closed dus
10 & lack of heads. ™ it was

which doubled as a termporary Shar Mah, Khan
delention Eaclity for LS.

forcad, and placed in a holding ool The nexd evening,
e LIS, milltary says that he complained (o guards that
m snake had entered his cell and bitten him; medical
personnel examined him, but could find no punclures in
the skin, and no action was taken, though & medic was
delailed 1o chack on Ehan throughout that night. Duning
ena swch check, S modc found thal Khan had
slopped breathing ™

Immesdiately afler Khan's death, By oficials nformed
i govarnor of Khoal pronings thal & man i LS.
cisbody had ded of 8 hanr altsck, an axplanabion on
which Dep of Ded afficialy continsed fo

reopsned whon & Lo

Argoins Times jpumnkst dumal Hadset
gated the case

independenty, and wrote a feature-length article about

Maseers death, aleging thal Nasesr had been toftured,
and thal e Alghan govermmant had conductsd a
detniled investigation info the death,™

According fo these accounts, Naseer was anmested by
ULS, fofces &8 & result of 8 complicated series of leuds
Iettwibtery Bhir local governed, & wilord, and kocal
military co ders. " The g lnbeded Naseer's
entire unit as Taliban agents, and LS, forces, acting on
the tip, afresied the detachment and mprisaned them
in o Torward operating base near Garder — o base
namad in cleima by & numbss ol fermer dotanaes.
terviewed by Human Rights First who have described

insist publicly unil Januarny 2005, when details of the
sraake-bile slory were reported in the press.™ Adding 1o
i uncenainty, Ehan's tmily has said that his body
wms brutsed when they picked it up irom the Sabemo
barse,™ and alleges that he appeared 1o have been
beaten in custody ™

Iry daniary 2005, mote than thees months afer Khan's
denth, the commandar of the U5, troops wha datained
Ehan sasd thai he had nod yet recetved a final autopsy
report.* An Army criminal invesSigation has reportedly
found “ro signs of abuse of rauma” on Khan's body,
yel neither datads of the irvestigation noe & death
certificats listing the official cause of death has beon
released ™ Mo disciplnary action has been taken ™
Human Rights Firs1 asked te Department of Defenss
en January 20 and 26, 2005 the stabes of the invessga-
Hon amd ary prosaculion in Khan's cass; as of
Februsary 10, we hind received no response

sulsring torture and serious abuse,™ Details of what
was done to Maseer are scarce, bul seven Alghan
soldiers detained with him stlest 1o an extended period
of indemegation and abuse,** Accordng io the solds,
thery 'were quesSoned about their relationship with &)
Claeda; when they denled any involvermnend, they were
subjected to severe sbuse, including beatings with fists
and cables — somelimes while suspended upside-down
[alegabons that again echa those of other Alghan
detainess held by U5, forces in Gardez)."™ They were
immensed in cold water and exposed to the winder
wanlher, sometlimes being forced bo le i e snow. ™"
Some say May were sbectrouted. ™ On & particularly
cold day in March, Naseer collapsed and died. ™

Alter Naseei's death, LS. commanders allegedly relied
on botal nuShorites 1o Maniler the body 1o hes tamily
rather than doing 0 themasives. " Alghan police
entered & local hosptal and ordered an ambulance 1o
go 1o the U5 base to gel Maseer's body, nocording io
i doctor, fvo diver tould be found, and the police

g to baat the “Tightenad” medcal parsannel with
thedr oo butts, ™ Nedther LS, perscrnel nor the kocal
doctors performed an autopsy, accoeding to a hospital
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administrator, ‘none of the [local] doctors wanted to
look into the cause of death because they were afraid
that they would be beaten again by the police.™* It
appears that the only contact any U.S. military person-
nel had with Naseer's family was when an officer
apologized to Naseer's brother — who had been
detained with Naseer — while the brother was still held
at the Gardez facility.™

The Army initiated a criminal investigation based on a
tip about the incident, but later determined the tip was
“unfounded,” because investigators were unable to find
any documentation confirming the death or identifying
witnesses.”' Record-keeping remained a problem even
after the Los Angeles Times journalist uncovered many
previously unknown details — including the existence of
a hundred-page investigation into Naseer’s death
launched by Afghan military prosecutors, which
contained the names of and interviews with several
witnesses.* Army criminal investigators reportedly
could not even determine which Special Forces unit
had been assigned to the firebase at which Naseer
died: according to one criminal investigator, “[tlhere are
no records. The reporting system is broke across the
board.™® The criminal investigation remains ongoing;
no charges have been announced. “* Human Rights
First asked the Department of Defense on January 20
and 26, 2006 the status of the investigation and any
prosecution in Naseer's case; as of February 10, we
had received no response.
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IV. Failures in Investigation

[T]he President has been prefty clear on that, that whife we have to do . . . what is necessary to
defend the country against terrorists attacks and to win the war on terror, the President has
been very clear that we're going to do that in a way that is consistent with our values. And that
is why he’s been very clear that the United States will not torture. The United States wilf conduct
its activities in compliance with law and international obligations And to the extent people
do not meet up, measure up to those principles, there wiff be accountability and responsibility.

National Security Advisor Stephen Hadley
Remarks at Press Briefing, November 2, 200!

525
There is an old Army aphorism: the unit does what the commander checks . . . . If rigorous ad-
herence to humane treatment had been deemed important, someone wearing stars would have
required a thorough, impartial investigation of every death of a detainee.

Brigadier General David R. Irvine, U.S. Army (Ret.)
Interview with Human Rights First, October 14, 2005

When conducted according to the military’s own rules, a still incomplete picture of what really went wrong.
the U.S. Armed Forces’ procedures for investigating the This chapter highlights the major investigative failures
deaths of detainees can effectively uncover the in the range of cases involving detainee deaths in U.S.
underlying facts through interviews and evidence custody.”®

gathering, and determine whether to seek accountabil-
ity. But the handling of death cases to date shows
internal government mechanisms to secure account-
ability were badly dysfunctional during a time when
torture and abuse in U.S. custody was at its worst.*®
Commanders failed to convey that detainee deaths
were to be taken seriously.” Detainee death investiga-
tions were fundamentally flawed, and often did not
meet the Army’s own regulations. The result has been
a pattern of impunity for the worst violations, with
punishment for bad behavior too little and too late, and
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How An Investigation Should Work

Military regulations require that the death of a detainee in the custody of the U.S. Armed Forces must be investigated by the criminal
investigation command of the service that held the detainee.* The Army may conduct two types of investigations in a case involving a
detainee death. The first is the mandatory criminal investigation by the Army Criminal Investigation Division.” The criminal investigation is
governed by a detailed set of regulations, " including rules on how evidence must be gathered and maintained: victims and eyewitnesses
should be interviewed within 24 hours of the event, evidence collected within a single duty day,** and requests for lab-work and coordination
with other branches or agencies should be sent out within five duty days.*** Army commanders in the field also have the discretion to order an
administrative investigation govered by its own set of regulations. *** An administrative investigation may be conducted before, during, or
after, any other investigation, including a criminal one.** Thus, while a criminal investigation is absolutely required into any death in
custody, “ it is not uncommon to see an administrative investigation into that death also. The rules of evidence appliceble to trials or other
court proceedings generally do not apply to administrative investigations. The Army’s Judge Advocate General Corps provides legal oversight
and advice on both criminal and administrative investigations. *” Military commanders have the discretion to determine whether and how an
offender should be charged after an investigation, criminal or administrative, has taken place.**® Commanders’ options include taking no
action, initiating non-judicial action (which can range from counseling to a reprimand to correctional custody to discharge), *and referring the
case for court martial. “° Punishment by court martial can, depending on the crime, include punitive discharges and confinement, including in

certain types of murder cases, life imprisonment or death.*'

No Evidence for the Prosecution

I would have directed the death of any detainee fo be thoroughly investigated. Any poor medical
care should have been thoroughly investigated. The absence of autopsies, body parts, and evi-

dence is really just astonishing

Brigadier General Stephen N. Xenakis, U.S. Army (Ret.)
Former Commanding General of the Southeast Regional Army Medical Command**

Accountability for detainee deaths caused by criminal
misconduct is impossible if evidence is never collected,
or not catalogued, stored, or maintained following its
collection. For these reasons, the Army’'s Manual on
Legal Guidance to Commanders emphasizes: ‘[tlhe
most difficult form of evidence to collect and preserve
is also the most important — testimonial evidence.” If
evidence is missing or mishandled, it becomes useless
in any subsequent judicial proceeding.** Of critical
importance is the autopsy, which was not required until
after the revelations of Abu Ghraib, when the Defense
Department clarified policies for handling detainee
deaths **

Yet in case after case, before and after the Abu Ghraib
photos were released in 2004, Army criminal investiga-
tors did not interview those most likely to have
witnessed a death, or the events leading up to it.
Physical evidence was not collected, and evidence that
was collected was at times grossly mishandled.
Autopsies were not conducted, and bodies themselves
were treated carelessly. In some of these cases, the
omissions were not crucial; where agents have

interviewed half a dozen bystanders, any remaining
similarly situated witnesses are unlikely to add much
new information.*® But in others, deaths that appear to
have been caused by abusive detention or interroga-
tion practices were not fully investigated, and charges
could not be brought.

Human Rights First found 16 cases in which investiga-
tors appear to have failed to collect useable evidence
and/or did not maintain evidence; flaws ranged from a
failure to adequately examine a crime scene to the
failure to properly collect and maintain a decedent’s
body organs, or weapons used.*” The result of many
of these failures: no accountability for U.S. forces
responsible for the deaths.

The case of Nagem Sadoon Hatab, detailed above, is
illustrative. Because of a series of errors, the medical
evidence necessary to substantiate the prosecutors’
case for death by strangulation was destroyed or
missing: Hatab's body was allowed to partially decom-
pose before autopsy; some of his organs were
destroyed in heat; body parts were stored on different
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continents;*® and a neck bone was never found. Partly
as a result of these errors, six of the soldiers initially
charged in his death were never court-martialed, and
others had their charges reduced or were acquitted.**

In another case, criminal investigators were unable to
determine the cause of Abu Malik Kenami's death
because no autopsy was performed; Kenami died after
he was cuffed and hooded in a crowded cell.*”
Criminal investigators also failed to interview key
witnesses, including detainees, other interrogators and
medics who treated Kenami.*”' As a consequence, no
one has been held accountable.

In more than a dozen cases, Human Rights First also
found a failure to interview key witnesses, ranging from
other detainees who witnessed the death, to military
personnel with possible knowledge of the circum-
stances of the death.** For example, in the case of
Nasef Ibrahim, the failure to interview the decedent’s
son, who was with his father at his death, ** meant that
investigators never learned that abusive detention
practices may have contributed to the death. The
investigation into the death of Abed Mohammed Najem
was similarly scant; a subsequent Army review itself
criticized the original investigators’ failure to interview
witnesses to a death allegedly due to hunger strike.**

No Reporting, Underreporting,
and Delayed Reporting of Deaths
in Custody

Apart from being a regulatory requirement, it is
common sense that an investigation into an alleged
crime should begin as soon as possible after its
discovery. Delay in reporting can reduce the eviden-
tiary value of both physical evidence and witness
statements.*® The Army’s own Legal Guide for
Commanders explains: “As time passes, witnesses
may forget, develop a biased view of the facts, hesitate
to give statements, or become difficult to find. The
scene of the incident may also change, perhaps due to
repairing damaged property or moving evidence.™*
For this reason, Army regulations require commanders
to report the deaths of detainees in their custody within
24 hours of the incident.*”

The standards governing command behavior in
response to a death in custody are particularly
stringent. Commanders are required to report criminal
incidents** and cooperate in any ensuing investiga-
tion;** they may release “accurate and timely”
information to the public,*” but may not release
information “concerning ongoing [criminal] investiga-

tions.™*" Once an investigation is completed, the
commander must review the case and, in consultation
with military lawyers, determine what disciplinary
action to take.* While a criminal investigation is
ongoing, a commander may not take actions that could
affect or pre-empt the investigation, in order to allow it
to reach an unbiased result.* Indeed: “Commanders
are prohibited from interfering with the investigations or
impeding the use of investigative techniques.”*

The Impact of Public Attention

After the prolonged public exposure of the Abu Ghraib torture
scandal, the Army’s Criminal Investigation Division Headquar-
ters initiated an operational review of all detainee abuse and
death cases, in Iraq and Afghanistan, which were then on file.
Army criminal investigators assessed the quality of the investiga-
tion report based on the file; they did not conduct an
independent investigation. The reviewers' findings were ap-
pended to the investigation reports, some of which have been
publicly released. Of the 42 criminal or administrative investiga-
tions into the detainee deaths Human Rights First reviewed,
seven include notes from this operational review.*** Army
reviewers found two of the original investigations to be ade-
quate, but identified flaws in the others.*” The reviewers also
found eight investigations to be incomplete because autopsy
reports had not been included in the original investigation
reports.**® It was only after these files were reviewed in May
2004 that autopsy reports were sent for eight deaths that had
occurred as far back as August of 2003.%° In July 2004, investi-
gators at the Army Criminal Investigation Division headquarters
also reviewed rosters of prison deaths, and discovered what
appeared to be four previously unreported deaths.*” They
opened investigations into at least two of these deaths, one of
which had occurred in 2003 and the other in April 2004.*7

Too often these reviews have come only after public exposure of
a death. The fact that the subsequent reviews have repeatedly
shown circumstances worse than those originally found raises
serious questicns about the quality of investigative practice
when the cameras are not focused squarely upon investigations
And they raise questions about the validity of the investigations
into more than 60 deaths that are still listed as of unknown
nature or of natural causes. These questions underscore the
importance of building in more robust, independent checks of
prisoner abuse and death.

85
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Yet the possibility of accountability in at least 17 cases
examined by Human Rights First was compromised
from the beginning as a result of delays in reporting a
death, failure to report a death at all, and in one case,
commanders’ deliberate attempt to conceal the death
of a detainee.”* Delays in reporting of incidents of
deaths in custody were neither isolated nor limited to a
handful of cases. An Army tally of criminal investiga-
tions into prisoner abuse as of November 2004
suggests that as many as 17 detainee deaths were not
reported through proper channels. (The Army’s tally is
heavily redacted, but based on dates of deaths, eight
of the Army’s cases overlap with those Human Rights
First identified).”* Our examples include:

« The death of an unnamed Afghan, killed while
being questioned by Army Special Forces in Janu-
ary 2003, was not reported to criminal
investigators at all. Instead, the “[b]asic allegation
[was] discovered during the conduct of another
CID investigation” and an investigation was
opened only in September 2004,*” over one and a
half years after the death occurred.

e The death of Hamza Byaty in Iraq on August 7,
2003 was not reported until over two weeks after it
occurred.”® Army criminal investigators had diffi-
culty finding witnesses,*” and perhaps as a result
of this delay, the autopsy could only find that he
had died of an “undetermined atraumatic cause.”"®

* Army criminal investigators were not informed of
Iraqi detainee Mohammed al-lzmerly's death until
17 days after it occurred on January 31, 2004. By
that time, the body had been released to al-
Izmerly's family and Army investigators could not
conduct an autopsy.*”

«  Four deaths that occurred during riots at Abu
Ghraib prison in Iraq on November 24, 2003 were
not reported to Army criminal investigators until
December 2, 2003. As a result, investigators were
not able to examine the body of one of the victims,
which had already been taken away from the
prison.*”

« Hadi Abdul Hussain Hasson al-Zubaidy (Hasson)
died in at Camp Bucca in Iraq in the middle of
2003, but Army investigators did not learn of Has-
son’s death until a year after it occurred.®' The
resulting investigation could not determine a cause
of death or any other information about circum-
stances.

Criminal Investigations

The Army’s CID is the sole agency responsible for investigat-
ing felony crimes that involve Army personnel and that carry a
maximum punishment of one or more years of confinement *?
CID agents—approximately 2000 soldiers and civilians and
900 special agents***— are deployed worldwide and are
concentrated in combat zones. *** For every investigation, CID
agents are required to maintain detailed records of their
investigation plans and the outcomes of any investigation.***
The final investigation report includes the findings of the
agents,* pending leads,*” chronological summaries of the
investigative proceedings,**® and any other relevant docu-
ments (such as medical reporls or crime lab results).** Drafts
are reviewed by a Special Agent in Charge** and, once
completed, the official report is forwarded to the local JAG
unit for legal review, including whether the facts warrant
prosecution and the charges that may be brought.**" After the
legal review, the final report is forwarded to CID Headquarters
at Fort Belvoir, Virginia, *** where the case is reviewed again
to determine if it merits further investigation or if it may be
closed.*” Based on the report of the investigating CID agent,
the commander of the soldier's unit will consult with the
commander’s assigned JAG officer to decide whether or not
to follow the recommendations. The decision to press charges
is at the discretion of the unit's commanders.***

Overlapping Investigations

The effectiveness of internal investigations was also
undermined in a number of instances by careless use
of the Army’s multiple-investigative-avenues structure
—one in which commanders have the option to request
both administrative and criminal investigations that
may run on parallel tracks. In some instances, an
administrative investigation may be an effective means
of conducting an investigation into wrongdoing. Major
General Antonio Taguba’s investigation into the
detention and internment operations of the 800"
Military Police Brigade in the context of the Abu Ghraib
abuse scandal, for example, is a model of an adminis-
trative investigation conducted with objectivity and
thoroughness.**

But review of the individual deaths that were subjects
of both criminal and administrative investigations
indicates that the existence of both investigative
procedures, each with their own reporting and eviden-
tiary standards, has sometimes functioned to reduce
accountability for unlawful acts. “® In one case, a
subsequent criminal investigator simply served to
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“rubber stamp” a prior administrative investigation.* In
at least one other case, administrative investigators
failed to observe the standards of evidence collection
required in criminal investigations and, as a result, the
possibility of prosecution for what turned out to be a
criminal offense was limited.*®

The “rubber stamp” problem is in part structural: under
a policy memorandum issued on April 3, 2002, Army
criminal investigators were authorized to decide that an
administrative investigation into allegations of felonies
or war crimes committed against detainees was
adequate and close the case without independent
investigation.*®

An example of the problem is the investigation into the
death of Sajid Kadhim Bori al-Bawi, the Iragi actor who
was shot and killed in his Baghdad home. The
administrative investigation found the shooting to be
justified; it concluded that al-Bawi had grabbed at a
U.S. soldier’s rifle, switched the safety off, and that the
soldier then fired his pistol five times in self-defense.®
Public statements about the killing made by the military
were consistent with these findings.®' But subsequent
articles in the Washingfon Post and the Bosfon Globe
detailed the family’s allegations of wrongdoing by U.S.
forces.®™ These articles were in the criminal investiga-
tion file;*™ despite this, the criminal investigating agent
spent an hour and a half reviewing the administrative
investigation, and did not attempt any independent
verification before requesting approval from his unit's
Staff Judge Advocate to close the case.®™ The criminal
investigators concurred in the administrative investiga-
tion's finding that the killing was in self-defense.®®

Another example is the criminal investigation report
into the shooting death of an Iraqi detainee at Camp
Cropper, Akel Abedal Hussein Jabar; the criminal
investigation report also references an attached
administrative investigation into the detainee’s death.™®
Jabar, an Iraqi detainee, was ostensibly killed during a
riot. The file contains an “Outstanding Leads Work-
sheet,” which lists 17 items for follow-up, including
such basic investigation tasks as completing the crime
scene examination, sending evidence to a lab for
forensic evaluation, interviews of soldiers and detainee
witnesses to the death, collection of the weapon and
shell casings used to shoot Jabar, and conduct of an
autopsy.®” None of the leads was followed and the
criminal investigating agent, the Special Agentin
Charge, and the Staff Judge Advocate concluded the
administrative investigation adequately supported a
finding of justifiable homicide.**

Administrative Investigations

Administrative investigations, or so-called “Army Regulation
15-6 investigations,” are standard procedures for administra-
tive factfinding in the Army** and “may be used as a general
guide for investigations™'® into anything from a series of
broken air-conditioners, to a missing soldier, to a death in
custody.®'" At its inception, the appointing commander
designates whether the administrative investigation will be
formal or informal,**2 and assigns an investigating officer who
need not be a professional investigator or lawyer.*™ Proce-
dural guidelines and documentation standards depend on
whether an investigation is formal (more stringent require-
ments; require proceedings to be documented) or informal
{not required to meet specific guidelines; no documentation of
proceedings required).*'* On completion, the report of an
administrative investigation must be submitted to the appoint-
ing commander’s JAG officer for legal review,”* then
provided to the appointing commander, who determines what
agtion, if any, should be brought.* In making that determina-
tion, the appointing commander is "neither bound nor limited
by the findings or recommendations of an investigation.”"”
Administrative investigations can only be used to investigate
an incident or individual within the appointing commander's
chain of command, in other words, the investigator cannot
investigate wrongdcing at the level of, or higher than, the
commander who initiated the investigation.®*

Inadequate Record Keeping

One of the fundamental tenets of the laws of war is
that full and adequate records regarding the capture
and treatment of detainees must be kept;*' a host of
Department of Defense and Army regulations codify
this requirement.” Yet in more than a dozen cases,
these regulations were not followed, and investigations
into most of these detainee deaths appear to have
been undermined as a result.*

The Army’s medical record-keeping was particularly
poor, with detainees’ medical records often left
incomplete or entirely missing. Thus, although Army
investigations found that fourteen detainees died of
natural causes because of pre-existing conditions,” at
least five case files do not include records document-
ing these conditions.”” In some instances, this appears
to have been an administrative oversight by criminal
investigators who may not have requested records.**
In others, however, there were simply no medical
records to be found. For example, although it was
policy at Iraq’'s Camp Warhorse that a record of a
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detainee’s intake medical screening be attached to his
detainee file, the officer who investigated Hassan
Ahmed’s death found that there was “no documenta-
tion of a medical screening . . . in his file.™ This was
also certainly the case in the deaths of at least two
“ghost” detainees® killed in American custody —
prisoners whose names were unlawfully kept off the
prison’s rolls in an effort to keep the International
Committee of the Red Cross from knowing about
them.*" |t was also at times a matter of policy. For
example, until mid-August 2004, at Camp Warhorse,
no records had been kept of “sick call” treatment given
to detainees.” The administrative officer who investi-
gated the death of an unidentified detainee at that
facility recommended that “[a]ll medical information
and encounters... [be] documented,” because such
record keeping was “standard of care throughout the
world.™#

For criminal investigators, the absence of medical
records can be pivotal. Inadequate records kept in the
cases of Hadi Abdul Hussain Hasson al-Zubaidy and
Jassim Al-Obodi made determining the cause of death
impossible.®® Without basic records, there was no
basis in either of these cases to determine or substan-
tiate the cause of death, let alone seek any
accountability for it.

Medical Records

The Army Surgeon General's April 2005 Report on Detainee
Medical Operations in Iraq, Afghanistan, and Cuba found
“wide variability in medical records generation at level | and Il
[non-hospital] facilities. In some cases, no records were
generated . . . . In others cases, care was documented on
Field Medical Cards . . . only.”**" Further, “[m]edical care,
including screenings, at or near the time of interrcgation, was
neither consistently documented nor consistently included in
detainee medical records.”* Notable among omissions from
detainees’ records, medical personnel “did not consistently
nor uniformly document [actual or suspected detainee] abuse
in the medical record,” and the Surgeon General’s investigat-
ing team "discovered no DoD, Army, or theater policies
requiring that actual or suspected abuse be documented in a
detainee’s medical records.”* Even if those policies existed,
they may not have been followed because “less than 3% of
medical personnel surveyed from the AC [active component]
and 7% from the RC [reserve component] . . . reported
receiving training on detainee medical records.”**
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V. Failure of Accountability

Command is a sacred trust. The legal and moral responsibilities of commanders exceed those
of any other feader of similar position or authority. . . .Our society and the institution ook to
commanders to make sure that missions succeed, that people receive the proper training and
care, that values survive. On the one hand, the nation grants commanders special authority to
be good stewards of its most precious rescurces: freedom and people. On the other hand,
those citizens serving in the Army also trust their commanders to lead them well.

U.S. Department of the Army Field Manual on Leadership 22-100

There are surprisingly few detainee death cases in
which anyone has been identified as responsible; there
are fewer still in which someone accused of wrongdo-
ing has been punished. Of the 34 homicide cases
surveyed in this report,” investigators recommended
criminal charges in fewer than two thirds,” and
charges were actually brought in less than half.*" In the
end, we know of only 12 detainee deaths that have
resulted in punishment of any kind for any individual =
The punishments in eight of the 12 cases appear
strikingly lenient.* Critically, only half of the cases of
detainees tortured to death have resulted in punish-
ment; the steepest sentence for anyone implicated in a
torture-related death has been five months in jail

While itis difficult to assess the systemic adequacy of
punishment when the deliberations of juries and
commanders remain largely unknown, two things are
clear: (1) command has played a key role in undermin-
ing chances for full accountability, and (2) investigative
and evidentiary failures have limited accountability up
and down the chain of command.

The Role of Command

Command failures to provide clear guidance and lawful
instruction on interrogation and detention rules appear
to have played a role in limiting accountability, espe-
cially in cases involving torture. Punishments for
torture-related deaths have been much less severe
than punishments meted out for homicides involving,
for example, a wrongful shooting. In part, evidence of
command'’s responsibility in the torture cases may have
caused military juries or judges to award lenient
sentences or accept lesser pleas for lower ranking
troops; if troops received guidance that appeared to
justify (or turn a blind eye to) harsh or torturous
treatment, or if they received no guidance, it could
seem unfair to hold them solely or fully accountable for
a death.

Indeed, inadequate or unlawful guidance has been
raised as an issue in at least four detainees’ deaths.*"
For example:

» Incourt martial proceedings against Chief Warrant
Officer Lewis Welshofer, for the murder of Iraqi
detainee General Abed Hamed Mowhoush, Wel-
shofer claimed that he was “not at all” trained for
the interrogation of captured detainees.* He un-
derstood he was authorized to force Mowhoush
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into a sleeping bag based in part on a memoran-
dum from General Ricardo Sanchez, the highest-
ranking military official in Iraq at the time.*® In that
memorandum, General Sanchez authorized harsh
interrogation techniques, including sleep and envi-
ronmental manipulation, the use of aggressive
dogs, and stress positions — even as Sanchez ac-
knowledged that other countries might view these
techniques as inconsistent with the Geneva Con-
ventions.®* That memorandum was the only in-
theater guidance Welshofer testified he received.™®
The use of the sleeping bag technique was also
authorized by Welshofer's Company Commander,
Major Jessica Voss.** Welshofer was charged with
murder but found guilty of negligent homicide, for
which he received a reprimand, a $6,000 fine, and
confinement to his home, base, or place of worship
for 60 days.* Voss was not criminally charged.

« Lieutenant Colonel Thomas J. Berg, the Army
judge who oversaw a pretrial inquiry in the death of
two Afghan detainees Dilawar and Habibullah,
noted that the Military Police Company responsible
for detainees at the Bagram detention facility had
not been adequately trained before deployment for
its mission; Berg recommended that charges be
dropped against the accused officer, Captain
Christopher M. Beiring.**

+ An administrative investigation into the death of
Iragi Obeed Hethere Radad, shot to death in his
detention cell by Army Specialist Juba Martino-
Poole, found that Martino-Poole violated the
Army’s use of force policy.** The investigation also
found that there were no written standard operating
procedures and that there was inadequate clarity
on the use of force with regard to detainee opera-
tions at the base.™ Martino-Poole was discharged
by his commander before a criminal investigation
could be completed; the investigation ultimately
found probable cause to charge him with murder.*

Authorization and training are also at issue in cases
implicating the CIA. Recently, the judge in a federal
criminal case against CIA contractor David Passaro
ruled that Passaro can present evidence that he was
following orders in his interrogation of Abdul Wali, an
Afghan detainee.** The government alleges that in the
two days before Wali died, Passaro beat Wali with his
fists and a flashlight.** As of February 20086, the case is
proceeding toward trial.

Of all Deaths, Only 12 Have Resulted in Punishment

Punishment Deaths involving Deaths
& Defense torture (four)ss not involving
torture {eight)ss

People charged with any | 28% 25%¢

offense related to these

deaths-

People who received 20%% 1550

any kind of punishment

Highest rank punished Major*®" Major™®*

for a death

Convictions with jail ime | 4% [ad

Defendants asserting at | 6%° 1%

court-martial their lack of

fraining or that actions

were authorized asa

defense.

Highest punishment 5 months in prison | 25 years
and a bad-conduct | in prison™®
discharge®”

Lowest punishment Reprimand®® Reprimand *°

Who was charged? Deaths involving Deaths not
torture involving torture

Officers charged 6% 972

Officers punished 557 [

Enlisted personnel 21°7° 16%7°

charged

Enlisted personnel 15577 978

punished

Civilian contractors 1% 0

charged

Civilian contractors 0 (frial pending) 0

punished

In addition to the failure to provide clear guidance,
commanders have in some cases exercised their
discretion to lessen the punishment subordinates are
given following investigations in which troops are found
responsible for wrongdoing.

* In the case of Mohammed Sayari, an Afghan
allegedly shot to death by U.S. Special Forces,
criminal investigators found probable cause to rec-
ommend charges of conspiracy and murder
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against four members of the Special Forces unit
and dereliction of duty charges against three of the
four.”® Among these, investigators recommended a
captain be charged with murder, conspiracy, dere-
liction of duty, and obstruction of justice (likely
because the captain ordered a subordinate to de-
stroy evidence).*® Criminal investigators also
recommended that a fifth, a chief warrant officer,
be charged as an accessory after the fact.*® Yet
the commander of the 2/3 Special Forces Group,
based in Fort Bragg, decided not to pursue any of
the recommended charges in a court martial.*
Instead, the captain was given only received a writ-
ten reprimand for destruction of evidence; charges
against other Special Forces soldiers were
dropped.® The reasoning behind the commander's
decisions is unknown.

After their subordinates ordered two Iraqis to jump
into the Tigris River, resulting in the death of one,
Zaidoun Hassoun, three Army commanders failed
to inform criminal investigators of the incident.**®
The commanders — Lt. Col. Nathan Sassaman, the
battalion commander, Captain Matthew Cunning-
ham, a company commander, and Major Robert
Gwinner, the deputy battalion commander — alleg-
edly ordered subordinates to deny the incident
occurred, to resist cooperation with criminal inves-
tigators,* and they “coach[ed]" their soldiers on
what to say to investigators.* The three later ob-
tained grants of immunity from prosecution, and
admitted at their subordinates’ trial that their sub-
ordinates had forced Hassoun to jump into the
Tigris.*® Sassaman, Cunningham and Gwinner
received reprimands for obstruction of justice but
were not relieved of their command.®® Four of their
subordinates were charged in connection with
Hassoun's death, two were acquitted of man-
slaughter but received punishment for assault,”
and two others received non-judicial punishment,
details of which have not been disclosed.* The
highest punishment any of the four junior soldiers
received was six months imprisonment, reduction
in rank, and a fine of $2,004.%2

By the time criminal investigators completed their
work and found cause to charge Army Specialist
Juba Martino-Poole with murder in the death of
Iraqi Obeed Hethere Radad, Martino-Poole’s com-
mander, Major General Raymond T. Qdierno, had
already given Martino-Poole a discharge.**
Martino-Poole did not, therefore, have to face the
possible harsher punishment of a criminal proceed-
ing. The reasons for Major General Odierno’s
decision are unknown.

Perhaps most significant, commanders themselves
continue to escape accountability almost entirely.
Again, this has been particularly striking in torture-
related deaths, where command guidance and policy
have been directly implicated; in these cases, enlisted
personnel have been punished at a rate three times
greater than those in command.

Both U.S. and international law provide that command-
ers are responsible for the acts of their subordinates;
this law of command responsibility was discussed in
detail by the U.S. Supreme Court since in a landmark
case following World War 11.** Commanders are liable
for the acts of their subordinates in the chain of
command if commanders: (1) exercised effective
control over those subordinates; (2) knew or had
reason to know of their subordinates’ unlawful conduct;
and (3) despite that knowledge, failed to take reason-
able and necessary measures to prevent their
subordinates’ conduct.**®

Despite this longstanding rule, no civilian official or
officer above the rank of major responsible for interro-
gation and detention policies or practices has been
charged in connection with any death of a detainee in
U.S. custody, including the deaths of detainees by
torture or abuse. Consider these examples.

* Only 28% of the individuals charged in connection
with a death in custody and 31% of those who re-
ceived any kind of punishment are officers; the
majority of those charged and punished are non-
commissioned personnel.

» The highest ranking officer to be held responsible
for detainee death is a Major: Major Clarke Paulus
was convicted of dereliction of duty and maltreat-
ment for ordering a subordinate to drag Iraqi
detainee Hatab by the neck, and for allowing Hatab
to remain unmonitored for hours in the blazing Iragi
sun; he was discharged but received no prison
time.* Major Jessica Voss received a reprimand
for her failure to provide adequate supervision in
the death of Iragi General Mowhoush; she was not
charged in the death.*”

e Lt Col. Nathan Sassaman, Captain Matthew
Cunningham, and Major Robert Gwinner, the three
commanders who attempted to cover up Iraqi de-
tainee Hassoun’s death and who instructed their
subordinates not to cooperate with investigators,
were not punished in connection with the death.
They received only reprimands for obstruction of
justice
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« Captain Carolyn Wood was the commander in
charge of the 519th Military Intelligence Battalion,
members of which were involved in the killing of
Afghan detainees Habibullah and Dilawar. Within
weeks of those killings, Wood was awarded the
first of two Bronze Star medals for “exceptionally
meritorious service.™” She was subsequently as-
signed to the Army’s Intelligence Center in Fort
Huachuca, Arizona.®® Human Rights First sought
to verify whether Captain Wood was an instructor
for new interrogators but was told by a Fort Hua-
chuca representative that the information could not
be disclosed.®'

+ No action has been taken to discipline or otherwise
hold accountable Colonel David A. Teeples, com-
mander of the 3rd Armored Cavalry, on whose
watch two senior members of the Iragi military,
General Mowhoush and Lieutenant Colonel
Jameel, died of abuse.®®

e Lt Gen. Ricardo S. Sanchez, U.S. Army Com-
mander of the Coalition Joint Task Force in Iraq in
2003 and 2004, who authorized the use of sleep
and environmental manipulation, aggressive dogs,
and stress positions against detainees,*™ was pro-
moted to head the Army’s V Corps in Europe.®
Chief Warrant Officer Welshofer pointed to one of
Sanchez's memoranda as a basis for his belief that
he could use a sleeping bag technique that lead to
the death of Iraqi General Mowhoush.®® General
Sanchez recently indicated plans to retire early.*™

e In 2005, three members of the 82nd Airborne
Division came forward to describe abuse of detain-
ees by members of their Division in both
Afghanistan and Iraqg; they specifically described
systematic and recurrent torture and other abuse of
Iragi detainees from September 2003 to April 2004,
during their deployment.®” Major General Charles
H. Swannack, Commander of the 82 Ajrborne,
has not been held accountable for the acts of his
subordinates. **

Failures of Investigation and Evidence

As the case stories reviewed in this report make clear,
repeated failures to adequately investigate, document,
or pursue cases in the face of allegations of wrongdo-
ing or abuse have been central contributing factors in
creating the accountability gap. While a few non-
torture-related homicides have resulted in stiff sen-
tences, ™ more have led to no punishment at all, or to
sentences that seem strikingly lenient compared to the
severity of the offense.

Examples of cases in which investigative failures or a
lack of action have undermined accountability include:

» Inthe death of Hatab, key evidence (the detainee's
body) was destroyed, and partly as a result,
charges of negligent homicide against a soldier
could not be supported and were reduced to as-
sault and battery.*°

¢ In a prosecution against an officer for the deaths of
Habibullah and Dilawar, the hearing officer in an
article 32 proceeding (analogous to a grand jury
proceeding) criticized the prosecution in part for not
presenting sufficient evidence to support their
charges before recommending that the case be
dismissed.”"

Mohammad Munim al-lzmerly, a 65-year-old Iraqi
chemist who died in January 2004, was found by
the Director of Baghdad Hospital's Department of
Forensics, Dr. Faik Amin Baker, to have “died from
a massive blow to the head™" The investigation
into al-lzmerly’s death was re-opened after press
attention, and, two years since his death, remains
pending.*®

» The Army autopsy of the death of Dilar Dababa,
reviewed by Human Rights First, describes a num-
ber of injuries in detail, indicating he was the
recipient of numerous beatings.*"* Dababa's body
was covered with at least 22 bruises,* and at least
50 abrasions,”® with his head and neck suffering
the most significant harm, resulting in hemorrhag-
ing throughout his brain.””” Dababa died in June
2003. Since then, there has been no documenta-
tion of the outcome of the investigation into his
death or of charges being brought against those
responsible.®™

» Fashad Mohammed died in April 2004.%" Accord-
ing to the Army Medical Examiner’s autopsy report,
“he was hooded, sleep deprived, and subjected to
hot and cold environmental conditions, including
the use of cold water on his body and hood.”*® The
report found multiple abrasions and contusions,™
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and although the cause of death was listed as un-
determined, the report explicitly did not rule out
asphyxia “from various means” as a possible con-
tributing factor.® It does not appear that any
murder or manslaughter charges were brought as
a result of Mohammed's death. Although three
Navy SEALS have been charged with assault and
other lesser charges, the status of the charges has
not been publicly disclosed.®®

In addition to highlighting other systemic defects,
investigative and evidentiary lapses themselves raise
concerns about command’s failure to police the rules
governing how crimes should be investigated and
evidence maintained. At all stages in the investigation
of deaths or other abuses, from investigation to (if
justified) prosecution and punishment, command has
significant work to do — work that to date has gone too
often undone.
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VI. The Path Ahead

! was part of a three-man Army JAG officer team sent by the Judge Advocate General’s Schoof
in Charlottesville, at the time of the Vietnam War, to lecture on our obligations under the Ge-
neva Conventions. The interest shown in Geneva’s requirements by our toughest fighters, and
their perceptive questions, was a revelation to me. That is because they wanted to know that
they were doing the right thing. | am sure that our fighting men and women still do If we do
not yet understand what has been lost by disregarding these rules, at least it is beginning to
permeate the collective understanding that by faifing to five up to them we are placing our own
people in constant danger of retaliation. At the same time, of course, we are helping a deter-

mined enemy to recruit more volunteers against us.

William 8. Shepard, U.S. Army Reserve, Judge Advocate General's Corps (Ret.)
Interview with Human Rights First, November 8, 2005

Addressing the accountability gap documented in this
reportis critical both in the interest of justice and also
as a matter of national security for the United States.
The fear and suspicion that abusive interrogation and
detention practices have engendered among Muslim
populations have undermined U.S. efforts to gather
intelligence, and to fight virulent insurgencies now
underway. The persistent lack of clarity on the rules
governing detainee interrogation and detention has
exposed front-line soldiers to needless risk, and
increased the threat of harm for all U.S. officials
overseas. And the secrecy that still permeates the
system — including information about investigations,
prosecutions, and steps toward accountability — raises
the likelihood that torture and abuse will continue.

Human Rights First urges the United States to develop
and implement a zero-tolerance policy for commanders
who fail to provide clear guidance to their subordinates,
and who allow unlawful conduct to persist on their
watch. The key elements of such a policy include the
following.

o The President should move immediately to fully
implement the ban on cruel, inhuman and degrad-
ing treatment passed overwhelmingly by the U.S.

Congress and signed into law on December 30,
2005. Full implementation requires first and fore-
most that the President clarify his commitment to
abide by the ban.

The President should instruct all relevant military
and intelligence agencies involved in detention and
interrogation operations to review and revise inter-
nal rules and legal guidance to make sure they are
in line with the McCain statutory mandate and ex-
isting constitutional and treaty obligations. The
President should issue regular reminders to com-
mand that abuse will not be tolerated, and
commanders should regularly give troops the
same, serious message.

The Defense Department, CIA and other relevant
agencies should evaluate and update training for
all U.S. officials engaged in human intelligence and
detention operations to ensure they have a full
practical understanding of the implications of the
bans on torture and cruel, inhuman or degrading
treatment — and the consequences of violating it.
Personnel in each of the miilitary and intelligence
agencies charged with investigating crimes by U.S.
soldiers and agents must also receive regular, high
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quality training, so that when commanders do order
investigations those processes are thorough and
complete.

The Defense Department, CIA and other relevant
agencies should take steps to welcome independ-
ent oversight — by Congress and civil society — by
immediately disclosing with specificity the status of
all investigations into, and prosecution of cases
concerning, detainee deaths, torture and abuse.
Going forward, these agencies should establish a
centralized, up-to-date, and publicly available col-
lection of information about the status of
investigations and prosecutions (including trial
transcripts, documents, and evidence presented),
and all incidents of abuse.

The Departments of Defense and Justice should
move forward promptly with long-pending actions
against those involved in cases of wrongful de-
tainee death or abuse, and state the basis of
decisions not to prosecute.

The U.S. military should make good on the
obligation of command responsibility by develop-
ing, in consultation with congressional, military
justice, human rights, and other advisors, a public
plan for holding aff those who engage in wrongdo-
ing accountable. Such a plan could include the
implementation of a single, high-level convening
authority across the branches of the military for
allegations of detainee torture and abuse. The
convening authority would: review and make deci-
sions about whom to hold responsible; take critical
decisions about whether and when to charge
troops with crimes out of the hands of individual
commanders in the field; bring uniformity, certainty,
and more independent oversight to the process of
discipline and punishment; and make the punish-
ment of commanders themselves more likely. An
accountability plan might also include, for example,
an increase in the maximum allowable punish-
ments for maltreatment, dereliction of duty, and
other offenses under the Uniform Code of Military
Justice that are applicable in cases of abuse.

« Congress should implement a check on officer
promotions — such as those put in place for the
Navy following the Tailhook scandal — by requiring
that each branch of the military certify, for any offi-
cer whose promotion requires Senate confirmation,
that the officer was not involved in any case of de-
tainee death, torture or abuse.

» Congress should at long last establish an inde-
pendent, bipartisan commission to review the
scope of U.S. detention and interrogation opera-
tions worldwide in the “war on terror.” Such a
commission could investigate and identify the sys-
temic causes of failures that lead to torture, abuse,
and wrongful death, and chart a detailed and spe-
cific path of recommendations going forward to
make sure those mistakes never happen again.

The “accountability gap” documented in this report is
about more than just a failure to correct past mistakes.
Itis about how the United States is conducting deten-
tion and interrogation operations today, and whether
officials up and down the chain of command — and in
every U.S. agency — recognize and answer for the
consequences that come with breaking the law. The
United States will not be successful at ending torture
and abuse until it has an established system designed
to prevent abuse before it happens, punish it when it
does, and deter any who might think it is possible to get
away with abuse.
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VII. Appendices

Appendix A

The Numbers
Visual breakdown of Humen Rights First's findings.

http://www humanrightsfirst.info/pdf/06217-etn-app-a-
hrf-dic.pdf

Appendix B

Secretary Rumsfeld authorizes coercive
interrogation techniques

On December 2, 2002, Secretary of Defense Donald Rumsfeld
personally approved a list of interrogation techniques for use on
detainees at Guantanamo. Many of these techniques were not
consistent with international and U.S. law and contrary to the
esteblished rules and military standards governing detention and
interrogation as set forth in Army Field Manual 34-52. They
included the use of “stress positions,” 20-hour interrogations, the
removal of clothing, the use of dogs, isolation, and sensory
deprivation. Although approved for Guantanamo, the techniques
were later used by subordinates in Afghanistan and Irag. Some of
the techniques were later rescinded, and Secretary Rumsfeld
personally approved a new listin April 2003, which still included
dietary manipulation, sensory deprivation and “false flag” (leading
detainees to believe that they have been transferred fo a country
that permits torture). He also made clear that harsher techniques

could be used with his personal authorization. Appendix B contains

the December 2, 2002 authorization and list of techniques. The

handwritten notation by Secretary Rumsfeld, on the first page,
reads: “However, | stand for 8-10 hours a day. Why is standing

limited to 4 hours?”

htp://iwvww.humanrightsfirst.org/us law/etn/pdf/dod-
memos-120202 pdf

Appendix C

General Sanchez authorizes harsh interrogation
techniques, including stress positions

QOn September 10, 2003, a memo from Lt Gen. Ricardo S
Sanchez, then U.S. Army Commander of the Coalition Joint Task
Force in Iraq, authorized such harsh interrogation techniques as
sleep and environmental manipulation, the use of aggressive dogs,
and the use of stress positions. The memo, discussed for the first
time as evidence in the January 2006 trial of a Chief Warrant
Officer accused of invalvement in a detainee’s murder, is at
Appendix C. It underscores both the confusion in the military over
the applicability of Geneva Convention protections in Iraq and
commanders’ recognition that techniques could violate law
General Sanchez authorized harsh techniques even as he
recognized that other countries might view them as inconsis-
tent with the Geneva Conventions.

http:/Aww.humanrightsfirst.info/pdf/06124-etn-sep-10-
sanchez-memo.pdf
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Appendix D

Junior officer claims use of “sleeping bag technique”
that caused detainee death was authorized stress
position

Human Rights First's analysis of deaths in U.S. custody includes
the cese of Iraqi Major General Abed Hamed Mowhoush, who
suffocated to death after two soldiers forced him inside a sleeping
bag, wrapped him in an electric cord, sat on him, and blocked his
airways. Chief Warrant Officer Lewis Welshofer faced a murder
charge at court martial. At an initial stage in the investigation, Chief
Welshofer was given a letter of reprimand by his commanding
officer, General Charles H. Swannack, commander of the 82nd
Airborne Division. Both in a written rebuttal to Swannack's
reprimend and es part of his defense at court martial, Ghief
Welshofer argued that he understood “the sleeping bag technique®
was authorized by General Sanchez’s September 10, 2003 memo,
which specifically authorized the use of stress positions. Chief
Welshofer was found guilty of negligent homicide and negligent
dereliction of duty, and received punishment of a reprimand, a
$6,000 fine, and movement restricted to his home, base, and place
of worship. Appendix D contains Chief Welshofer's rebuttal to his
reprimand. The handwritten notation at the top, from his
superior officer, General Swannack, reads: “Death was from
asphynxiation! | expect better adherence to standards

in the future!”

http://www.humanrightsfirst.info/pdf/mem-
dic021104 pdf

Appendix E

Record keeping failure means cause of death
may never be known

Among the investigation flaws idenfified in Human Rights First's
review of deaths in U.S. custody are military investigators’ belated
efforts to find out what happened to some detainees whose deaths
were never reported and whose cases simply slipped through the
cracks. Hadi Abdul Hussain Hasson al-Zubaidy (Hasson) is one of
those cases. Appendix E is an extract from the Army’s October
2004 investigation report into Mr. Hasson’s death. As it describes,
the Army’s eventual efforts to find out what heppened to Mr.
Hasson went nowhere because U.S. record-keeping about
detainees was so poor. According to a U.S. Mortuary Affairs officer
“the d tation on di d Detai was very

limited . . . the majority of the time prior to earlier this year
[2004], when the Mortuary received the remains of a deceased
Detainee they would only know that the deceased was a
detainee, and would not have any other info on the remains, so
they would have a list of the remains as unknown John Doe.”

http //iwww.humanrightsfirst.info/pdf/06216-etn-dic-app-
e.pdf

Appendix F

Army recommendation to lessen perception
of cover up

Abu Malik Kenami died after he was subjected to extreme exercise
— made to stand up, then sit down, over and over again - then
cuffed, hooded and returned to a crowded cell. The investigation
into his death is an example of other flaws Human Rights First
identified: investigators failed to conduct interviews of critical
witnesses and did not gather and maintain physical evidence. The
Amy’s own subsequent review of the investigation into Mr.
Kenami's death found "it was weak in Thoroughness and Timeli-
ness."” Appendix F contains two excerpts from the Kenami
investigation records. The firstis the Army’s review of the initial
criminal i jion, and lists that i ion’s inadequacies.
The second is an excerpt from the Army’s administrative

i igation, which ds that an Iraqi physician be
brought in to treat detainees because, among other benefits,
“[i]t would [also] decrease the perception of our involvement
or cover-up in events like these.”

http //iwww.humanrightsfirst.info/pdf/06216-etn-dic-app-
f.pdf
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Appendix G

No criminal investigation: shooting death of allegedly
elderly and disabled man

Among the deaths for which the official cause is unknown but which
Human Rights First identifies as a possible homicide is an unnamed
man, killed in Balad, Iraq, on January 3, 2004. The only publicly-
available record of his death is in Appendix F, in which his family’s
claim for compensation is considered by U.S. forces — and denied.
Human Rights First found no indication that the man’s death was
criminally investigated and has requested that information from the
Department of Defense. According to Appendix G, U.S. forces
allege that the man, whom they describe as a suspected insurgent,
reached for a pistol while detained during a raid on his home. On
the second page of Appendix G is what the Army document
describes as a "verbatim transcription” of the man’s family's claims.
The family asserted that their father was shot without cause and
attach medical records to support their assertion that the father
“was [a] physically disabled retired old man, walking only
through the aid of crutches due [to] peripheral neuropathy and
muscular atrophy caused by long standing disease of Diabetes
Mellitus and hypertension .. ."

http://imww.humanrightsfirst.info/pdf/06216-etn-dic-app-
a.pdf

Appendix H
List of Human Rights First Freedom of Information Act
Requests

Lists the Freedom of Information Act requests Human Rights First
has filed in connection with deaths in U.S. custody.
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Appendix A - G (pages 47 — 98) are available online and in the printed version.
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Appendix H

Human Rights First's Freedom of Information Act Requests Relating to Deaths in Custody

1.

June 11, 2004, Request to the U.S. Army Crime
Records Center [CID] for all records and reports of
criminal investigations by the Army Criminal Inves-
tigation Command of possible misconduct against
detainees in Iraq and Afghanistan since January
2002.

June 11, 2004, Request to the Central Intelligence
Agency for all records concerning investigations by
the Office of the Inspector General of the Central
Intelligence Agency of deaths of three detainees in
Iraq and Afghanistan in 2003 — Manadel al-Jamadi,
Abid Hamid Mowhoush, and Abdul Wali.

June 18, 2004, Request to the Department of
Justice for all records concerning the Department
of Justice's criminal investigation of alleged homi-
cide of a detainee in Iraq or Afghanistan by a
contractor employed by the Central Intelligence
Agency.

July 20, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to the
Army Criminal Investigation Command (CID) inves-
tigation into the death of Sher Mohammed Khan.

July 21, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0011-04-CID469-
79630 (drowning death of Zaidoun Hassoun).

July 21, 2005, Request to NCIS Headquarters for

all documents related to the Naval Criminal Inves-
tigative Service (NCIS) investigation into the death
of Nagem Sadoon Hatab.

July 21, 2005, Request to the 5th Special Forces
Group for all documents related to the Com-
mander’s Inquiry conducted, pursuant to AR 15-6,

into the death of Sajid Kadhim Bori al-Bawi on May
17", 2004, in Baghdad, Iraq.

July 21, 2005, Request to the U.S. Army Medical
Command for all medical records pertaining to the
care of Sher Mohammed Khan, including his au-
topsy.

July 21, 2005, Request to the 4" Infantry Division
for all records relating to the Commander’s Inquiry
conducted pursuant to AR 15-6 to investigate the
shooting death of Obeed Hethere Radad.

. July 22, 2005, Request to NCIS Headquarters for

all documents relating to the Naval Criminal Inves-
tigative Service (NCIS) investigation into the
deaths of Hamaady Kareem and Tahah Ahmead
Hanijil.

. July 22, 2005, Request to the U.S. Army Crime

Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation into the death of Lt. Col. Abdul Jameel.

. July 22, 2005, Request to Marine Corps Base

Camp Lejeune for investigation reports and sup-
porting or otherwise related materials for all
commander’s inquiries commenced on or after
January 1, 2002 within the 2nd Battalion of the 2nd
Marine Regiment regarding incidents occurring
outside the territorial United States and involving
bodily injury or death.

. July 22, 2005, Request to Marine Corps Base

Camp Pendleton for investigation reports and sup-
porting or otherwise related materials for all
commander’s inquiries investigations commenced
on or after January 1, 2002 within the 3rd Battalion
of the 1st Marine Regiment regarding incidents
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20.

occurring outside the territorial United States and
involving bodily injury or death.

. July 22, 2005, Request to the 301 Military Police

for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 301st Military Police regarding inci-
dents occurring outside the territorial United States
and involving bodily injury or death.

. July 22, 2005, Request to the 5th Special Forces

Group for investigation reports and supporting or
otherwise related materials for all Army Regulation
15-6 investigations commenced on or after January
1, 2002 within 5th Special Forces Group regarding
incidents occurring outside the territorial United
States and involving bodily injury or death.

. July 22, 2005, Request to the 4™ Infantry Division

for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 1/8th Infantry Battalion of the 3rd
Brigade of the 4th Infantry Division regarding inci-
dents occurring outside the territorial United States
and involving bodily injury or death.

. July 22, 2005, Request to the 4" Infantry Division

for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 4th Forward Support Battalion of
the 4th Infantry Division regarding incidents occur-
ring outside the territorial United States and
involving bodily injury or death.

. July 22, 2005, Request to Marine Corps Base

Camp Lejeune for investigation reports and sup-
porting or otherwise related materials for all
commander's inquiries commenced on or after
January 1, 2002 within the 2nd Regiment Combat
Team of the 2nd Marine Expeditionary Brigade
regarding incidents occurring outside the territorial
United States and involving bodily injury or death.

. July 22, 2005, Request to the XVIII Airborne Corps

for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 7th Special Forces Group regard-
ing incidents occurring outside the territorial United
States and involving bodily injury or death.

July 22, 2005, Request to the 3rd Armored Cavalry
Regiment for investigation reports and supporting
or otherwise related materials for all Army Regula-

21.

22.

23.

w

24

25.

26.

27.

tion 15-6 investigations commenced on or after
January 1, 2002 within the 3rd Armored Cavalry
Regiment regarding incidents occurring outside the
territorial United States and invelving bodily injury
or death.

July 22, 2005, Request to the 1st Cavalry Division
for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 1st Battalion of the 41st Infantry
Regiment of the 1st Cavalry Division regarding
incidents occurring outside the territorial United
States and involving bodily injury or death.

July 22, 2005, Request to the XVIII Airborne Corps
for investigation reports and supporting or other-
wise related materials for all Army Regulation 15-6
investigations commenced on or after January 1,
2002 within the 519th Military Intelligence Battalion
regarding incidents occurring outside the territorial
United States and involving bodily injury or death.

July 22, 2005, Request to the 20th Special Forces
Group for investigation reports and supporting or
otherwise related materials for all Army Regulation
15-6 investigations commenced on or after January
1, 2002 within the 20th Special Forces Group re-
garding incidents occurring outside the territorial
United States and involving bodily injury or death.

July 25, 2005, Request to NCIS Headquarters for
all records relating to a Naval Criminal Investigative
Service (NCIS) investigation into the death of
Manadel al-Jamadi.

July 25, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation into the death of Manadel al-Jamadi.

July 26, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0174-04-CID259,
an investigation into a death which occurred at an
unknown location, probably in Iraq or Afghanistan,
on September 13th, 2003.

July 27, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0233-04-CID789,
an investigation into the possible death of a de-
tainee at Abu Ghraib, Iraq, in June of 2004, as the
result of a blood transfusion of the wrong type.
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2

2!

30.

3.

el

©

July 28, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0537-04-CID034,
an investigation into a death which occurred at an
unknown location, probably in Iraq or Afghanistan,
on December 1st, 2003.

August 1, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation into the killing of Naser Ismail.

August 2, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation into the killing of Jamal Naseer.

August 3, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0239-04-CID259,
an investigation into a death which occurred at
Camp Bucca, Iraq, on an unknown date.

32.

33

4.

August 5, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0326-04-CID056,
an investigation into a death which occurred at an
unknown location, probably in Iraq or Afghanistan,
on an unknown date.

August 8, 2005, Request to the U.S. Army Crime
Records Center [CID] for all records relating to an
Army Criminal Investigation Command (CID) inves-
tigation with sequence number 0035-03-CID259-
61144, an investigation into the death of an Iraqi
Army Private.

August 10, 2005, Request to the Department of
Defense for all records relating to the detention,
treatment, and transfer of Hadi Abdul Hussain
Hasson al-Zubaidy, an Iraqi citizen, treated aboard
the USNS Comfort in 2003.
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VIIl. Endnotes

" Human Rights First Telephone Interview with Hossam Mowhoush, son of Iraqi Maj. Gen. Abed Hamed Mowhoush (Sept. 22, 2005)
(transcription on file with Human Rights First).

2 The total number of deaths in custody analyzed by Human Rights First is 98. See research compilation on file with Human Rights First,
based on documents released under the Freedom of Information Act, press reports, and Human Rights First interviews (“DIC Table").
Unless otherwise specified, supporting citations in footnotes to a detainee's last name refer to the entries concerning that detainee's death
in the DIC Table, which is available upon request from Human Rights First. The DIC Table is organized chronologically by date of death.
In a number of instances. the name of a detainee is not known, although the date and location of death is; such detainees have been
sequentially numbered (Unknown 1, Unknewn 2, etc.), based on date of death and are referred to in this Report by the sequential number.

This Report focuses on deaths that implicate interrogation or detention policy or practice and Human Rights First includes in its count of 98
deaths any death caused by one or more members of the U.S. Armed Forces or other official U.S. governmental agency while the person
was under U.S. control, including a death at a detainee’s home, a death during an alleged escape attempt, and death at the point of
capture but after a person's surrender. The 88 deaths also include ten deaths about which only minimal information, such as name or a
date of death is publicly available, and for which there is no publicly available 1 0N Gause or o ces of death. For the
purposes of this Report, Human Rights First has not included in its analysis deaths in situations where U.S. custody is open to question
(including deaths allegedly caused at check-point stops where circumstances cf the stop or surrender are unclear), or deaths allegedly
caused at a later point in time by injuries sustained during combat {including alleged "mercy” killings).

The total number of deaths Human Rights First counts is 141; this number includes 38 detainees who died when their detention facilities
were struck by mortar attacks, and five deaths of detainees killed in U.S. custody by other detainees. While these latter 43 deaths are of
concern — and appear to be in parl a reflection of poor operational decisions, noted by former Defense Secretary James Schlesinger, to
house detainees in areas of active danger — they were not a function of interrogation or detention policy or practice. See FINAL REPORT
QF THE INDEP. PANEL TO REVIEW DQOD DETENTION OPERATIQNS, Aug. 2004, at 63, 77.

*We use the same definition of “homicide” as the Army’s Criminal Investigation Division: "Death resulting from the intentional (explicit or
implied) or grossly reckless behavior of another person or persons.” As the Army itself points out, this definition is different from murder,
which, like manslaughter, is a legal term that requires a judge or jury to find that the intent behind the death had a degree of malicious-
ness. Dep't of the Army, Criminal Investigation Division, Frequently Asked Questions, http://www cid. army mil/fags.htm (accessed Feb. 3,
2006) (citing to Title 18, U.S. Code definition of "Murder” as “the unlawful killing of a human being with malice aforethought.”). See DIC
Table: There are 20 homicides in which investigators found unjustified homicide or in which there were prosecutions for a death and 14
that investigators found justifiable. The 20 unjustified homicides are: Sayari (criminal investigators found probable cause for conspiracy to
murder); Dilawar and Habibullah (probable cause for crimes ranging from involuntary manslaughter to lying to investigators); Unknown 2
(murder charge); Hatab {charges initially brought included voluntary manslaughter; commanders later dropped the charge), Wali (federal
criminal assault charges in connection with death); Radad (criminal investigators found probable cause for murder); F. Mohammed
{prosecutors brought charges including assault with intent to cause death); al-Jamadi {pathologist ruled case a homicide; court martial for
assault and battery); Mowhoush (court martial brought on murder charge); Hassoun (two soldiers charged with manslaughter, one other
charged with involuntary manslaughter); Ismail (soldier charged with murder, but acquitted); Jameel (criminal investigators recommended
charges including negligent homicide); Kadir (manslaughter conviction); Kareem and Hanjil (criminal investigators recommended, and
commanders considered but ultimately dropped, murder charges); Unknowns 18 and 19 (two soldiers court-martialed for murders,
received 25 and 5 years in jail, respectively); T. Ahmed (soldier guilty of murder); Unknown 22 (soldier charged with murder). The 14
deaths found by the military to be justified homicides are: al-Haddii; Jabar; A. Hassan; Unknown 7; Sayar; Salman; Shalaan; Thawin; Amir;
Farhan; K. Mahmood; al-Bawi; Ghafar and Habib

* See 18 U.S.C. §2340 (1998) (“torture’ means an act committed by a person acting under the color of law specifically intended to inflict
severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his
custody or physical control”). See DIC Table: The detainees tortured to death are: Habibullah; Dilawar; Naseer; Abdul Wali; Unknown 1
(detainee killed at the “Salt Pit" facility in Afghanistan); al-Jamadi; Mowhoush; and, Jameel. In addition, the publicly-available evidence and
circumstances surrounding the deaths of Dababa, F. Mohammed, Hatab and al-lzmerly raise concerns that they may also have been
subjected to torture.
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® Dep't of the Army, CID, CID Report of investigation — Inifial/Final SSf — 0037-04-CID201-54050 (Nov. 16, 2004), available at
http://www aclu.org/torturefoia/released/042105/8290_9388.pdf, at 68-69 (accessed Feb. 3, 2006). Throughout this Report, page number
citations for PDF files of records released by the military and other government agencies refer to the physical number of pages in the files
and may not correspond to agency-assigned page number stamps.
® Human Rights First Telephone Interview with Mohammed Mowhoush, son of Iragi Major General Abed Hamed Mowhoush (Nov. 8, 2005)
(transcription on file with Human Rights First).
7 Josh White, D Tell of Brutal imp: by Gis, WasH. PosT, Aug. 3, 2005, at A1 [hereinafter White, Brutal improvisafion].

® Monte Morin and Alissa Rubin, Abuse Suspected infragi Generals Death, L A TIMES, May 23, 2004, at A9; GIobaISecunty org, Iraq
Facilities, FOB Tiger, Al Qaim, ifable at http:/iww ity.org. y/world/irag/al-gaim.htm 6).
° GlobalSecurity.org, Iraq Facilities, FOB Tiger, Al Qaim, avaifable at http//www.. ity.org/military/world/irag/al-qaim.htm
(accessed Feb. 3, 2008).
" Human Rights First notes from observation of Welshofer courl martial, Day Four, Jan. 20, 2006, available at
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006); Eric Schmitt, Army Interrogator is
Convicted of Negligent Homicide in 2003 Death of Iraqi General, NY. TIMES, Jan. 23, 2006, at A16.
" Human Rights First notes from observation of Welshofer courl martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human
Rights First), excerpts available at http://www humanrightsfirst.org/us_law/etnirial/welshofer-012006d.asp (accessed Feb. 3, 2006).
1d.
" 1d.; Josh White, U.S Army Officer Convicted in Death Of Iragi Detainee, WASH. POST, Jan. 23, 2006, at A2

™ Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human
Rights First), excerpts avaiable at http://www humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006).

" While the Administration had issued guidance stating that the Geneva Conventions would apply in Iraq (Department of Defense News
Release, Briefing on Geneva Convention, EPW's and War Crimes, (Apr. 7, 2003), avaifable at,

http:/iwww.defenselink. militranscripts/2003/t04072003_t407genv.html (accessed Feb. 3, 20086)), this guidance conflicted with other public
statements. Secretary of Defense Donald Rumsfeld said, "technically unlawful combatants do not have any rights under the Geneva
Conventions." Dep't of Defense News Briefing, Secretary of Defense Donald Rumsfeld and Joint Chiefs of Staff Chairman General
Richard Myers (Jan. 11, 2002), available at http://www.defenselink.mil/transcripts/2002/t01112002_t0111sd.html (accessed Feb. 3, 2005);
See alsc Human Rights First, ENDING SECRET DETENTIONS, (June 2004) at 11-12, available at
http://www.humanrightsfirst.org/us_law/PDF/EndingSecretDetentions_web.pdf (accessed Feb. 3, 2005) (describing changes in designa-
tions for detainees in Iraq). It also conflicted with how detainees were classified and held throughout Iraq in practice. Dep't of the Army,
The Inspector General, DETAINEE OPERATIONS INSPECTION (July 21, 2004) at 76, available at

http://www humanrightsfirst org/us_law/PDF/abuse/mikc ineereport pdf Feb. 3, 2006) ; MAJ. GEN. GEORGE R. FAY, AR
15-6 INVESTIGATION OF INTELLIGENGE ACTIVITIES AT ABU GHRAIB, Aug. 2004, at 11-12, avaifable at hitp://www4.army.mil/ocpa/reports/ar15-
6/AR15-6.pdf (accessed Feb. 3, 2008) [hereinafter FAY REPORT]. ('In addition to EPVVs [enemy prisoners of war] and compliant, non-
hostile Cls [civilian internees], units in CEF [Operation Enduring Freedom] and OIF [Operation Iraqi Freedom] were confronted with
capturing ... other classifications of detainees, such as non-state combatants and non-compliant Cls,”); see aiso, Douglas Jehl & Neil
Lewis, U.5. Said fo Hold More Foreigners in Iraq Fighting, N.Y. TIMES, Jan. 8, 2006, at A1.

 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human
Rights First), excerpts available at hitp://www humanrightsfirst.org/us_law/etnftrialiwelshofer-012006d asp (accessed Feb. 3, 2006)

™ Michael Howard, Ex-Iraqgi general dies in US custody, THE GUARDIAN, Nov. 28, 2003, available at
http://www.guardian.co.uk/lrag/Story/0,2763,1094984,00.htm! (accessed Feb. 7, 2006)

"® Geneva Convention (lll) Relative to the Treatment of Prisoners of War, Geneva. August 12, 1949, 75 U.N.T.S. 135, art. 4 (“[p]risoners of
war are persons who fall into enemy hands and belong to one of the following categories: “(1) Members of the armed forces of a party to
the conflict, as well as members of militias or volunteer corps forming parl of such armed forces. (2) Members of other militias and
members of other volunteer corps, including those of organized resistance movements, belonging te a party to the conflict and operating
in or outside their own territory, even if this territory is occupied, provided that such militias or volunteer corps, including such organized
resistance movements, fulfill the follewing conditions: {a) They are commanded by a person responsible for his subordinates (b) They
have a fixed distinctive sign recognizable at a distance; (¢) They carry arms openly; and (d) They conduct their operations in accordance
with the laws and customs of war”); see afso, Memorandum from Colin Powell for the President on the Applicability of the Geneva
Convention to the Conflict in Afghanistan (Jan. 26, 2002), avaifable at

http:/iwww.humanrightsfirst.org/us_| s di _20020126_Powell_WH%20 pdf (accessed Feb. 3, 2006)

'® Memorandum from General Ricardo Sanchez to Combined Joint Task Force Seven and the Commander, 205" Intelligence Brigade
(Sept. 10, 2003), avaifable at http://iwww.humanrightsfirst.info/pdf06124-etn-sep-10-sanchez-memo.pdf (accessed Feb. 3, 2006).
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duties [to soldiers].”). Army regulations regularly use the blanket term to set out broad policy directives. See, e.g. Army Regulation 360-1,
The Army Public Affairs Program, §1-5, Oct. 15, 2000 (assigning responsibilities to “[z]ll commanders,” “Major Army Commander
commanders,” “installation commanders,” and “local commanders.”). In the context of the death investigations discussed here, “‘com-
mander” refers to officer-rank personnel with authority over subordinate enlisted soldiers and, as applicable, over other officers.

2% See DIC Table: The findings in this chapter are based on a review of the administrative and criminal investigation records of 41 deaths;
the records of any investigations into the remaining 57 deaths in custody have not been made publicly available. Of these 41 deaths for
which military investigation records have been publicly released, 32 are records of Army criminal investigations, covering 37 deaths.
These records cover the deaths of: Kenami, Spah. al-Obodi, Abbas, Kadir, Sayari, Zaid, Byaty, Taleb, A. Najem, Mihdy. al-Haddii. al-
Juwadi, H. Ahmed, Basim, F. Mahmood, Amir, [Salman, Shalaan, Sayar, Thawin], al-Bawi, Fadil, Altia, Ibrahim, Abdullah, [K. Mahmood,
Farhan], Jabar, al-Hussen, al-Razak, Hasson, A. Hassan, F. Najem, [Habib, Ghafar], Radad (square brackets denote multiple deaths
covered in a single investigation). The Army has also publicly released nine administrative investigations (described below). For six of the
administrative investigations (which cover nine deaths, Radad, Kenami, H. Ahmed, [Salman, Shalaan, Sayar, Thawin], Jabar, A. Hassan)
criminal investigation records were also released. For another three administrative investigations, each covering a single death (Unknown
3. Unknown 4 and Unknown S}, no corresponding criminal investigation records have been released. Only one Navy criminal investigation,
into the death of Hemdan Haby Heshfan el-Gashame, has been publicly released. No details of ir igations into GIA ir 1t in any
of the deaths have been released.

» Depending on the service, investigations may be conducted by the Army Criminal Investigation Division (CID), the Naval Criminal
Investigative Service (NCIS), or the Air Force Office of Special Investigations. See, respectively, Army Regulation 185-1, Army Criminal
Investigation Program (Aug. 12, 1874), available at hitp:/mwww.army.mil/usapa/epubs/pdi/r195_1.pdf (accessed Feb. 8, 2006); SECNAV
Instruction 5520.3B, Criminal and Security Investigations and Related Activities Within the Dep't of the Navy (Jan. 4, 1893), available af
http://neds daps.dla mil/Directives/5520b3 pdf (accessed Feh. 8, 2006); Army Regulation 195-7/AFR 124-19, Criminal Investigative
Support to the Army and Air Force Exchange Service (AAFES) (Apr. 25, 1986), available at

hnp'//www army.mil/usapa/ep pdf/r195_7.pdf (; Feb. 8, 2008).
9 The Army’s Criminal Investigation D|V|swon is requlred to |nvest|ga(e any death in which a member of the Armed Forces is involved,
including both U.S. soldiers and their pl as pl in Army Regulation 185-2, Criminal Investigation Activities,

Appendix B (Oct. 30, 1985), available at hﬂp//www army.millusapalepubsipdfi195 2.pdf (accessed Feb. 8, 2006).
“" Twa series of military regulations detail the investigative procedures that Army CID must follow: Army Regulation Series 195, which is
publicly available (see Official Dep't of the Army Administrative Publications, 195 Series Collection, available at
http:/fwww army.mil/usapa/epubs/195_Series_Collection_1.html {accessed Feb. 8, 2006); and CID Regulation Series 195, which is not
publicly available. Human Rights First attempted to obtain copies of the CID Regulation series both from CID Headquarters and from the
Department of Defense. According to the Department of Defense Public Affairs Office, the CID Regulation Series 195 is “a non-releasable
document and is protected under a law enforcement exemption.” Email from Maj. Wayne Marotto, Public Affairs Staff Officer, Dep't of the
Army, to Human Rights First, Feb. 10, 2006 (on file with Human Rights First).
2 p single duty day is the equivalent of a single business day in the Army. See. e.g., Dep't of the Army, 121 Signal Battalion, Policy
Memorandum 15 (June 24, 2003), available at http:/fwww. 1id.army mil/1ID/Units/121sig/Policy_Letters/121%20Bn%20Policy%2015-
%20Battalion%20Rhythm.pdf (accessed Feb. 8, 2006).
2 See, e.g., Dep't of the Army, CID, C/D Report of Investigation — Initial/SS! - 0040-04-CID469-79638-5H1A, (Apr. 30, 2004) [Criminal
Investigation, Kadir], available at hitp:fiwww aclu orgftorturefoia/released/5399_5486 pdf at 49 (accessed Feb. 8, 2006) [hereinafter
Criminal Investigation, Kadir].
h Army Regulation 15-6, Procedure for Investigating Officers and Board of Officers (Sept. 30, 1986), avaifable at
http://www.usma.edu/EQ/regspubs/r15_6.pdf (accessed Feb. 8, 2006) [hereinafter AR 15-6].
‘“AR 15-6, supra note 434, at § 1-4(d).

*“* Army Regulation 195-2, Criminal Invesngatlon Activities, Appendlx B (Oct. 30, 1985), availabie at
http://www.army.mil/usapa/ep! pdfir195_2.pdf Feb. 8, 2008). (CID is required to investigate the death of anyone in which the
Armed Forces were involved, including both soldlers and detainees, as prescribed in Appendix B.).
*“7 Each Army command unit is assigned a Staff Judge Advocate office, which is required to provide legal services to the command. Dep't
of the Army, Field Manual 27-100, Legal Support to Operations, 2.1.7 (Mar. 1, 2000), available at
http://www.globalsecurity.org/military/library/policy/army/fm/27-100/index.htm| (accessed Feb. 3, 2006).
2 See, e.g., Staff Judge Advocate of the Commandant of the Marine Gorps , Military Justice Fact Sheets, Reporting Crime and First
Stages of Investigation in the Military, http://sja.hgmc.usme.mil/JAM/MJFACTSHTS . htm (accessed Feb. 3, 2006) (“[t]o help commanders

AHuman Rights First Report



275

Command's Responsibility — 119

decide how to resolve charges, commanders must make a "preliminary inquiry” into any allegations against a member of the command
under military procedural Rules for Courts-Martial (R.C.M.) found in the Manual for Courts-Martial.... The commander can conduct this
inquiry himself, appoint somecne else in his command to do it, or, as happens in very serious cases, request assistance from civilian or
military criminal investigative agencies....When the commander finishes the preliminary inquiry, he must make a decision on how to
resclve the case. Unlike civilian communities, where a district attorney decides whether or not to “press” charges, in the military, com-
manders make that decision.”)

* See, e.g., id. (“The commander could decide that no action at all is warranted. Or he could take administrative action, such as an
admonition or reprimand, or making an adverse comment in performance evaluations, or seeking discharge of the member from the
service. The commander also possesses nonjudicial punishment authority under the procedures of Arlicle 15, UCMJ. The commander
may also determine that criminal charges are appropriate. The "preferral” of charges, similar to “swearing out a complaint” in civilian
jurisdictions, initiates the court martial process")

“° See, e.g., id. There are three different levels of court martial - summary, special and general — with general court martial, the military’s
highest level trial court, used for the most serious offenses, including charges of murder or manslaughter. See Uniform Code of Military
Justice, Subchapter |V: Court Martial Jurisdiction, § 816, Art. 816, avaifable at

http://www.au.af. millauawe/awcgate/ucmj. htm#SUBCHAPTER %201V.%20COURT-MARTIAL%20JURISDICTION (accessed Feb. 3.
2008); Military.com, Benefits and Legal Matters, Legal Matters: Courts-Martial,
http:/fwww.military.com/Resources/ResourcesContent/0,13964,30902--1,00.html (accessed Feb. 3, 2006). Manual for Courts-martial,
United States (2005 Edition), available at http:/Avww.au.af millaufawc/awc m.pdf Feb. 3, 2008)

“' See Uniform Code of Military Justice, Subchapter VIII: Sentences, § 858a, Art. 58, available at

http://www.au.af. millauawc/awcgate/ucmj. htm#SUBCHAPTER %201V.%20COURT-MARTIAL%20JURISDICTION (accessed Feb. 3.
2006); Uniform Code of Military Justice, Subchapter VIII: Sentences, § 852, Art. 52(2), available at

http://www.au.af. milauawc/awcgate/ucmj. htm#SUBCHAPTER %201V.%20COURT-MARTIAL%20JURISDICTION (accessed Feb. 3.
2008) (“[n]o person may be sentenced by life imprisonment or to confinement for more than ten years, except by the concurrence of three-
fourths of the members at the time the vate is taken”). Manual for Courts-martial, United States (2005 Edition), Rule 1003, avaifable at
http:/fwww au.af mil/au/awc/awcgate/law/mem pdf (accessed Feb. 3, 2008), at 173 - 177

“2 Human Rights First Telephone Interview with Brigadier General Stephen N. Xenakis, USA (Ret.), Former Commanding General of the
Scutheast Regional Army Medical Command (Nov. 10, 2005) {notes cn file with Human Rights First)

“2 Dep't of the Army, Field Manual 27-1, Legal Guide for Commanders, Chapter 8 (Jan. 13, 1992), available at
http://www.globalsecurity.crg/military/library/policy/army/fm/27-1/Ch8.htm (accessed Feb. 3, 2006). The same is true for physical
evidence. As the Army Field Manual for Law Enforcement Investigations states, "physical evi is one of [an ir i 's] most
valuable investigative assets." Dep't of the Army, Field Manual 19-20, Law Enforcement Investigations (Nov. 25, 1985), avaifable at
https://134.11.61.26/CD7/Publications/DA/FM/FM%2019-20%2019851125.pdf, at 8 (accessed Feb. 3, 2006); see aiso Dep't of the Army,
Field Manual 19-20, Law Enfercement Investigations, (Nov. 25, 1985}, at 10 {*[tjo achieve the maximum benefit fram physical evidence,
you must be not only skilled in its collection, but careful in your handling of it to preserve it for laboratory examination and/or for presenta-
tion in court. You must retain the item’s evidential integrity by keeping the item as neafly as possible in its original condition.”) (emphasis in
original).

sad Recognizing these dangers, Army Regulation 185-5 sets out 28 pages of detailed procedures on the proper handling and storage of
physical evidence. Army Regulation 195-5, Evidence Procedures {(Aug. 28, 1992)

*“* Memorandum from the Secretary of Defense for Secretaries of the Military Deparlments, Procedures for Investigation into Deaths of
Detainees in the Custody of the Armed Forces of the United States (June 9, 2004), avaifable at

http:/fwww aclu org/torturefoia/released/navy3797 3798 pdf (accessed Feb. 3, 2008)

“© Dep't of Army, CID, CID Report of investigation — Corrected Final — (C) 0264-03-CID258-61231/5H6 (Aug. 7, 2004) [Criminal Investiga-
tion, Salman, Shalaan, Sayar, and Thawin], avaffable at http:/imww aclu.org/torturefoia/released/DOA_1902_1950.pdf at 29 (accessed
Feb. 8, 2006) [hereinafter Criminal Investigation, Salman, Shalaan, Sayar, and Thawin] {reporting that “due to the daily operations at the
Abu Ghraib Prison, every soldier in the incident could not be located and/or were on duty”), but see id., at 2-3 (listing as attachments
around ten sworn statements as well as canvass interviews), see afso Dep't of the Army, CID, CID Report of investigation — Final
Supplemental - 0004-04-CID789-83380-5H6-5Y3. (July 22, 2004) [Criminal Investigation, Amir], available af

http:/fwww aclu org/torturefoia‘released/DQA_2156_2205 pdf, at 16—18 (accessed Feb. 8, 2006) {ncting difficulty interviewing detainee
witness to a riot shooting death, but agents spoke to medical personnel, the shooters, and numerous other witnesses).

*“7 See DIC Table: Habibullah (victim's blood stored in the butter dish of investigating agents’ refrigerator, records and logs lost during the
course of investigation), Dilawar (records lost during the course of the investigation); Hatab (medical evidence lost and destroyed due to
lax handling); Jabar (no evidence collected from scene, including weapon and shells); al-Obodi (no fingerprints of deceased taken); A
Najem (no crime scene examination, no photographs); Radad (investigators did not collect weapon used in the killing); Kenami (crime
scene examination incomplete); lbrahim {no crime scene investigaticn conducted); Amir {crime scene investigation not canducted); Farhan
and K. Mahmood (nc crime scene examination conducted, photographs of victim and scene inadequate, no death certificates collected);
al-Bawi (criminal investigator failed to collect any evidence supporting the conclusions of a prior investigation); F. Mahmood (no crime
scene exam conducted); Ghafar and Habib (no crime scene investigation conducted).

¢ geth Hettena, Army ist Concedes Errors in P! Abt Case, Assoc. Press, Qct. 14, 2004, available at
http:/fiwww.usatoday.com/news/nation/2004-10-14-errors-abuse_x.htm (accessed Feb. 3, 2008) (rib cage found at Armed Forces Institute
of Pathology, Washington D.C.; part of larynx found at Landstuhl military base in Germany).

“® Alex Roth, Marines involved in Iraqi abuse frustrated after their convictions THE SAN DIEGO UNION-TRIB., Dec. 13, 2004, at A1

“ Criminal Investigation, Kenami, supra note 323, at 2

“*1 Criminal Investigation, Kenami, supra note 323, at 13.
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*2 See DIC Table: Habibullah (investigators failed to interview commanders and guards in criginal investigation); Dilawar (investigators
failed to interview commanders and guards in original investigation, as well as an interrogator who later came forward to describe abuse);
Jabar (7 interview-related leads remained open when case was closed); Hussain (witnesses, including other detainees, were not
interviewed): Byaty {medics who tended to detainee not interviewed): Najem (no interviews with any witnesses to the death. nor with an
Iraqi who had provided medical care to the detainee); Unknown 4 (no interviews of other detainees); Zaid (medical personnel not
interviewed); Kenami (no interviews conducted with interrogators, doctor who filled out death certificate, one medic, guards, or other
detainees); Ibrahim (no interviews with witnesses present at death, including son of detainee who later alleged detainee was abused);
Abdullah {no interviews of other detainee witnesses); F. Mahmood {some medical personnel not interviewed); al-Bawi (no interviews of
any person conducted); Fadil (no interview of possible medical witness)

* Criminal Investigation, Ibrahim, supra note 358, at 7, 23-25, 29.

*4 Griminal Investigation, Majem, supra note 391, at 34.

* See, e.g., Dep't of the Army, Field Manual 19-20, Law Enforcement Investigations (Nov. 1985), available at

https://134.11 61 26/CD7/Publications/DA/FM/FM%2019-20%2019851125.pdf, at 174 (evidentiary value of some medical evidence may
be reduced by delayed examination), 176 {physical evidence may be destroyed if not secured promptly), 243 (delaying interviews allows
suspects to coordinate their testimony and destroy evidence) (accessed Feb. 3, 2006)

0 See Dep't of Army, Field Manual 27-1, Legal Guide for Commanders, Chapter 8 (Jan. 13, 1992), avaflable at
http:/Awww.globalsecurity.org/military/library/policy/army/im/27-1/ ) (accessed Feb. 3, 2006).

“r Army Regulation 190-40, Serious Incident Report (Jun. 15, 2005), avaifable at http://www.usapa.army mil/pdffiles/r190_40.pdf
(accessed Feb. 8, 2006). Appendix C-1(g) lists “all prisoner deaths" as Category-2 Reportable Serious Incidents, Section 3-2(b) mandates
the same 24-hour reporting period, and Section 3-5(a) also includes the Army’s Criminal Ir igation Ci (CID)as an of
the report. The revised version of this regulation, issued June 15, 2005, contains identical requirements (section 2-3(g) lists “all prisoner
deaths” as Category-2 Reportable Serious Incidents; 3-2(b) requires that Category-2 incidents be reported within 24 hours; 3-5(a) requires
that all Serious Incident Reports be sent to CID); see a/so Memorandum from the Secretary of Defense for Secretaries of the Military
Departments, Procedures for Investigation into Deaths of Detainees in the Custody of the Armed Forces of the United States (June 8,
2004), avaifable at http:/iwww aclu.orgftorturefoia/released/navy3737.3798 pdf (accessed Feb. 3, 2006) (the June 7, 2004 memorandum
modifies an Army CID Regulation that is not publicly available; it is not, therefore, clear what was the prior requirement of this specific
regulation); Dep't of the Army, CID, CID Report of investigation — initial/Final SS! — 0037-04-CID201-54050 (Nov. 16, 2004), available at
http:/iwww.aclu org/torturefoia/released/042105/9290_9388.pdf, at 68-69 (accessed Feb. 3, 2006); United States Marine Corps. Military
Police in Support of the MAGTF [Marine Air-Ground Task Force], MCWP 3-34. §1,5-4 (“[u]pon receiving information concerning alleged
war crimes committed by Marines, commanders must immediately notify the nearest CID field office.”).

e Army Regulation 95-1, Army Criminal Investigation Program, §3(b) (Aug. 12, 1874) (commanders "will insure that known or suspected
criminal activity is reported to the military police and, when appropriate, to CID for investigation.”).

“* Army Regulation 195-2, Criminal Investigation Activities, §1-4(d) (Oct. 30, 1985)
“% Army Regulation 190-45, Law Enforcement Reporting, §3-1(a) (Jun. 6, 2005).
ot Army Regulation 360-1, The Army Public Affairs Program, §5-45, (Oct. 15, 2000).

2 Army Regulation 600-20, Army Command Policy, §5-8(1)(a) (July 15, 1999) (afler a report of investigation has been forwarded to a
commander, "the case will be disposed of at the lowest level having authority consistent with the gravity of the case.”)

“* See Dep't of Army Field Manual 27-1, Legal Guide for Commanders, Chapter 3 (Jan. 13, 1992}, avaifable at
http://www.globalsecurity.org/military/library/policy/army/fm/27-1/ ) (accessed Feb. 3, 2006) ('Investigators must always remain impartial. A
one-sided investigation may result in an injustice to the accused and an embarrassment to the command’); United States Marine Corps,
Military Police in Support of the MAGTF [Marine Air-Ground Task Force], MCWP 3-34.1, §5-4 (Oct. 13, 2000) ("Commanders are
prohibited from interfering with the investigations or impeding the use of investigative technigues.”)

* United States Marine Corps, Military Police in Support of the MAGTF [Marine Air-Ground Task Force], MCWP 3-34.1, §5-4 (Oct. 13,
2000)

** See Criminal Investigation, Radad, supra note 260, at 28

8 See supra note 428 for details of the number of military criminal and administrative investigation records released

“7 See, e.g., Radad (review found that failure to collect evidence jeopardized any possible prosecution), Criminal Investigation, Radad,
supra note 260, at 28-29); Taleb (review found that autopsy report had not been received, Dep't of the Army, CID, Report of Investigation
— Final Supplemental — 0147-03-C1D253-61195-5H3A (June 3, 2004) [Criminal Investigation, Taleb], available at
http://www.aclu.org/torturefoia/released/23TFa.pdf, at 5 (accessed Feb. 3, 2006) [hereinafter Criminal Investigation, Taleb]); Abed Najem
(review found that "the investigation was operationally insufficient and was administratively insufficient” due to lack of interviews and
records, Criminal Investigation, Najem, supra note 391, at 34)

¢ See criminal investigation reports for: Ibrahim (Criminal Investigation, Ibrahim, supra note 359; Abdullah (Dep't of the Army, CID, CID
Report of Investigation- Corrected Final (C)/SSI- 0036-04-CiD259-80151 (Aug. 20, 2004) [Criminal Investigation, Abdullah] available at
http:/Awww aclu org/torturefoia/released/DOA_1872_1901 pdf, at 1-2, 6-7 (accessed Feb. 8, 2006) [hereinafter Criminal Investigation,
Abdullah]); Byaty (Criminal Investigation Byaty stpra note 476), Mihdy (Dep't of the Army, CID, CID Report of Investigation Final
Supplemental — 0239-03-C1D259-61189-5H3A, (Jun. 4, 2004) [Criminal Investigation, Mihdy] avaifable at
http://www.aclu.org/torturefoia/released/DOA_1542_1582.pdf (accessed Feb. 8, 2006) [hereinafter Criminal Investigation, Mihdy]); Najem
(Criminal Investigation, Najem, supra note 391), Taleb (Criminal Investigation, Taleb, supra note 467); Zaid (Dep't of the Army CID, C/D
Report of investigation - Initial/Final C/SS! — 0168-04-CiD899-81718-5H8, (May 31, 2004) [Criminal Investigation, Zaid] avaifable at
http:/fwww aclu orgftorturefoia/released/DOA_2206_2216 pdf (accessed Feb. 8, 2008)); al-Hussen (Dep't of the Army CID, C/D Report of
Investigation — Final Supplemental 0012-04-CID259-80136-5H9A, (Sept. 3, 2004) [Criminal Investigation, al-Hussen] avaifable at
http://www.aclu.org/torturefoia/released/DOA_1837_1871.pdf {accessed Feb. 8, 2006) [hereinafter Criminal Investigation, al-Hussen]).
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“*® The earliest death in this group was that of Byaty, which occurred on August 7, 2003. Criminal Investigation, Byaty infra note 476, at 1

0 Dep't of the Army, CID to Commander, Request for Investigation 0370-04-CID001, (Sept. 7, 2004) ("A review of unclassified military
intelligence files revealed a spreadsheet titled 'PMO Detainee Not in Camp Roster’ which documented eight detainee deaths, four of
which were previously documented under a CID Report of Investigation.”). Army CID was not the only agency to initiate such a review in
May 2004. When the Abu Ghraib abuses became public, the FBI sent a request to all of its agents who had served in Guantanamo Bay for
information related to prisoner abuses. See E-mail from Steven C. McGraw to multiple redacted recipients, Subject GTMQ (July 7, 2004,
02:10 PM EST) available at hitp://vaww.aclu.orgitorturefoia/released/FBI_3944_3947.pdf (accessed Feb. 3, 2006). Several previously
unreported incidents - later substantiated by an official Pentagon investigation — came to light as a result. Dep't of the Army, Army
Regufation 15-6: Final Report: investigation into FBI Aliegations of Detainee Abuse at Guantanama Bay, Cuba, Detention Facility, (Jun. 9,
2005) avaifable at hitp:/iwww.defenselink mil/news/Jul2005/d200507 14report pdf, at 2 (accessed Feb. 3, 2008).

71 Criminal Investigation, Hasson, supra note 352, at 2

“2 Dep't of the Army, CID, CID Report of investigation — Final/SSI — 0236-04-CID259-80272-5H9B, (Aug. 3, 2004) [Criminal Investigation,
Mashnadane] available at hitp://www aclu.org/torturefoia/released/5000_5014.pdf (accessed Feb. 8, 2006). CID agents later found that
Mashnadane's death had previously been investigated. This was a death caused by mortar attack, so although it is included in our total
count of deaths in U.S. custody, it is not included in the sample analyzed in the DIC Table. See supra note 1.

7% See DIC Table: Sayari (death not reported to criminal investigators by Special Forces commanders; criminal investigation began only
after sergeant reported possible war crime fo investigators); Unknown 2 (case does not appear to have been reported, came to light
during the course of another criminal investigation 20 months after the death); Jabar (allegedly shot and killed during escape attempt;
death not reported by commanders and investigation did not begin until a year later); Hassan (shooting of detainee during prisan riot not
reported; investigation not begun until 13 months after death); Byaty (investigation does not appear to have begun until nine months after
death; reason unknown); Naseer (allegedly tortured to death by Special Forces; initial criminal investigation opened nine months after
death, closed for lack of leads, reopened a year and a half after death); Hasson (death not reported; criminal investigation opened one
year after death of detainee for whom no records but name, identification number and location of death were known); Radad (death not
reported to criminal investigators until after administrative investigation); Unknown & (criminal investigation appears only to have opened
10 months after death, following ICRC report of death); al-lzmerly (criminal investigators not informed of death of high-value detainee until
after body had been released, precluding a U.S. autopsy); Hassoun (commanders attempted to conceal detainee’s death by drowning);
Unknown 15 (death of man military claims was shot when he reached for a pistol does not appear to have been criminally investigated;
family claims the man was elderly and disabled); al-Bawi (death does not appear to have been reported to criminal investigators; only
administrative investigation originally conducted); Salman, Sayar, Shalaan, Thawin (deaths during prison riot not reported to criminal
investigators for at least a week by which time body of one decedent had been taken away and could not be examined).

74 Among documents produced by the military in response to FOIA Iitigation is a spreadsheet dated November 5, 2004, listing cases of
alleged abuse and deaths under investigation. The spreadsheet contains a “Rpt. by” column, in which the entries for 17 of the deaths
include “Taguba report,” “AFIP [Armed Forces Institute of Pathology]," and "ICRC [International Committee of the Red Cross] Report” - i.e.

entities other than the unit commanders who are obligated to report deaths to criminal ir reet of Military Ir ion:
(dated Nov. 5, 2004), available at hitp://www.aclu.org/torturefoia/released/051805/8055_8181 pdf, at 11 -21 (accessed Feb. 7, 2006).
“° Criminal g Qutline 27 H supra note 64, at 5.

o Dep't of the Army, CID, CID Report of investigation — Initiai/Finat C/SSI — 0167-04-CiD898-81717 (May 31, 2004) [Criminal Investiga-
tion, Byaty], available at http://www.aclu.org/torturefoia/released/535_544.pdf, at 5 (accessed Feb. 3, 2006) [hereinafter Criminal
Investigation, Byaty]

77 Criminal Investigation Byaty supra note 476, at 29, 48.

“7® Office of the Armed Forces Med. Exam'r, Autopsy Examination Report, ME03-385, (Sept. 29, 2003) [Autopsy, Byaty], available af
http:/fwww aclu org/torturefoia/released/041905/m001_203 pdf, at 77 (accessed Feb. 3, 2008)

% Salaheddin, Family Weicomes Probe, supra nate 378

“2 Griminal Investigation, Salman, Shalaan, Sayar, and Thawin, supra note 446, at 10

“! Criminal Investigation, Hasson, supra note 352, at 1-2.

2 Army Regulation 195-2, Criminal Investigation Activities, § 1-5a (Oct. 30, 1885), available at
http:/fwww.army.mil/usapa/epubs/pdfir195_2.pdf (accessed Feb. 8, 2006): Dep't of the Army, Field Manual 19-10, Military Pclice Law and
Qrder Qperations, Ch 14: MPl and USACIDC (Sept. 30, 1987), available at http://www globalsecurity.org/military/library/policy/army/fm/19-
10/index.html (accessed Feb. 8, 2006).

b Dep't of the Army, CID, General Questions About CID, How many people are in CID?, hitp://www.cid.army.mil/fags.htm#faq2
(accessed Feb. 8, 2006).

“* Dep't of the Army, CID, General Questions About CID, What is CID's mission?, http://www.cid.army. mil/fags.htm#faq1 (accessed Feb
8, 2006).

“5 See, e.g.. Criminal Investigation, Radad, supra note 260, at 23. Throughout the i i process, the ir igating agents draw up
drafts of what will be, at the completion of the investigation, a final Report of Investigation. A Report of Investigation is defined as "an
official written record of all pertinent information and facts obtained in a criminal investigation.” Army Regulation 195-2, Criminal Investiga-

tion Activities (Oct. 30, 1985), avaifable at hitp://www.army. mil/usapa/epubs/pdfir195_2.pdf Feb. 8, 20086).
“9 See, e. g., Criminal Investigation, Radad, supra note 260, at 2.
“7 See, e.g.. Dep't of the Army, CID, CID Report of ] 1- 0071-04-CID065-62019 (Sept. 2, 2004)

[Criminal Investigation, Jabar], avaitable af http:/iwww.aclu. org/torturefola/relsased/DOA 1121_1144.pdf, at 12 (accessed Jan. 30, 2006)
[hereinafter Criminal Investigation, Jabar].

b See, e.g.. Criminal Investigation, Radad, supra note 260, at 12.
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* Criminal Investigation, Sayari, supra note 273, at 12-17.
0 See, e.g.. Criminal Investigation, Radad, supra note 260, at 22.
. Criminal Investigation, Salman, Shalaan, Sayar, and Thawin, supra note 446, at8 — 9.

*2 See, e.g.. Dep't of the Army, CID, CID Report of Investigation-Final Supplemental- 0016-04-CID789-83983, (July 22, 2004) [Criminal
Investigation, F. Mahmood], available at http:/fwww aclu.org/torturefoia/released/DOA_1181_1205.pdf, at 2 (accessed Feb. 3, 2006)
[hereinafter Criminal Investigation, F. Mahmaod]

“* See. e g., Criminal Investigation, F. Mahmood, supra note 492, at 24

4 Criminal igators Qutline 27 . supra note 64, at 1 (“it is important to note that CID does not charge persons with a crime
that is the responsibility of the appropriate and their legal staffs” in original).

* Maj. Gen. Antonio Taguba, AR 15-6, INVESTIGATION OF THE 800 " MILITARY POLICE BRIGADE, Feb. 2004, available at
http://www.humanrightsfirst.org/us_law/800th_MP_Brigade_MASTER14_Mar_04-dc.pdf (accessed Feb. 3, 2006) [hereinafter TAGUBA
REPORT]

6 See supra note 428 for details of the number of military criminal and administrative investigation records released. Based on references
in the 32 publicly-rel d criminal ir igation reports, press accounts, and reports of administrative investigations that have been
publicly released, Human Rights First has identified 12 cases of overlap, covering 15 detainee deaths. See DIC Table: The deaths are
those of Kenami, H. Ahmed, Sayar, Salman, Shalaan, Thawin , Jabar, A. Hassan, Radad, Kadir, Sayari, al-Bawi, Mowhoush, Dilawar, and
Habibullah. Based on a review of the publicly released investigation reparts, administrative and criminal investigations were concurrent in
three cases: Mowhoush, Kenami and Hassan Ahmed.

7 Criminal Investigation, al-Bawi, supra note 71, at 5.
*& Criminal Investigation, Radad, supra note 260, at 28,

s Dep't of the Army, CID,C/D Report of Investigation — Initial/Final SSI-0037-04-CID201-54050Q, (Nov. 16, 2004), available at
http://www.aclu.orgftorturefoia/released/042105/9290_9388.pdf, at 70 (accessed Feb. 3, 2006) (stipulating that if “an AR 15-6 investigation
or equivalent” was conducted “prior to notifying CID of an allegation ... the supporting CID element will obtain a copy of and review the
inquiry to determine if it thoroughly and fairly investigated the incident(s) ... if further investigative efforts are deemed appropriate, the
supporting CID element will initiate an ROI to continue the investigation.”).

*° Criminal Investigation, al-Bawi, supra note 71, at 5.

' Thanassis Cambanis, Shooting Death Angers Iragi Famify, BOSTCN GLCBE, June 21, 2004, at A1; Liz Sly, Family Prods Military on
lragi’s Death, CHI. TRIB., July 5, 2004, at 4.

2 Jackie Spinner, Family Seeks Justice in Case of Iragi Slain by U.S. Troops, WaASH. POST, June 15, 2004, at A13; Thanassis Cambanis.
Shooting Death Angers Iraqgi Family, BOSTON GLOBE, June 21, 2004, at A1..

3 Criminal Investigation, al-Bawi, supra note 71, at 21 — 28.
D Criminal Investigation, al-Bawi, supra note 71, at 8.
5 Criminal Investigation, al-Bawi, supra note 71, at 1.

%5 Criminal Investigation, Jabar, supra note 487, at 5. The administrative investigation report was released independent of the criminal
investigation report, as one of the annexes to the report of Major General Taguba. TAGUBA REFORT, supra note 495,

97 Criminal Investigation, Jabar, supra note 487, at 12.
& Criminal Investigation, Jabar, supra note 487, at 2, 14.
9 AR 15-6, supra note 434, at 1-4a

“% AR 15-6, supra note 434, at 1-1.

" AR 15-6, supra note 434, at 2-1a(3)

12 AR 15-6, supra note 434, at 1-4b, 2-1b.

% AR 15-6, supra note 434, at 2-1c..

4 AR 15-6, supra note 434, at 5.

1% AR 15-6, supra note 434, at 2-3.

“1° AR 15-6, supra note 434, at 2-3b

“7 AR 15-6, supra note 434, at 2-3a..

“® AR 15-6, supra note 434, at 2-1a.

o9 See, e.g.. Geneva Convention (I11) Relative to the Treatment of Prisoners of War, Geneva, August 12, 1949, 75 U.N.T.5. 135, arts. 70
(requiring prisoners of war be allowed to send a card to their families with details of their capture and health), 122 (requiring states to set
up an information bureau to gather and transmit information on the identity, health, and death of all priscners of war) , avaifable af
http://www.icrc.org/ihl. nsf/7c4d08d9b287a421 41 2567390036 36b/6fef854a3517b75ac 125641 eD04a9e68 (accessed Feb. 3, 2006);
Geneva Convention (V) Relative to the Protection of Civilian Persons in Time of War, Geneva, August 12, 1849, 75 U.N.T.S. 287, arts.
106 (requiring civilian internees be allowed to send a card to their families with details of their capture and health), 136, 138 (requiring
states to set up an information bureau to gather and transmit information on the identity, health, and death of civilian internees), avaifable
at http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/67564562d861 46898¢125641e004aa3c5 (accessed Feb. 3, 2008).
0 See, e.g.. Dep't of Defense, Directive No. 2310.1, Dep't of Defense Program for Enemy Prisoners of War and Cther Detainees, D.2
(Aug. 18, 1994), available at hitp:/www fas org/irp/doddir/dod/d2310_01 htm (accessed Feb. 3, 2008) (“[t]he Secretary of the Army [shall]
.. [d]evelop and provide policy and planning guidance for the treatment, care, accountability, legal status, and administrative procedures
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to be followed about [detainees, and] ensure that a national-level information center exists that can fully serve to account for all persons
who pass through the care, custody, and control of the U.S. Military Services"); see also Army Regulation 190-8, Enemy Prisoners of War,
Retained Personnel, Civilian Internees, and Other Detainees, 1-7 (Oct. 1, 1897), available at
http:/fwww.usapa.army.mil/pdffiles/r190_8.pdf (accessed Feb. 3, 2008) (requiring that information on detainees be collected and stored,
including “[c]apturing unit,” “[c]ircumstances of capture,” and “personal data [on]... state of health, and changes to this data”); Army
Regulation 40-66, Medical Record Administration and Health Care Documentation, 1-4¢h) (July 20, 2004), avariable at
http:/fwww.army.mil/usapa/ep pdfir40_66.pdf Feb. 3, 2006) (“[h]ealth-care providers will promptly and correctly record all
patient observations, treatment, and care")

%! See DIC Table: Unknown 1 ("ghost” detainee was not on any agency’s registry of prisoners; death was kept secret for two years prior
to investigation); al-Jamadi (“ghost” detainee kept off prison records; body not released to ICRC until three months after his death); Naseer
{lack of documentation of death, witnesses or even unit assigned to facility where death occurred stymied criminal investigation) , al-Haddii
({two-month delay in criminal investigation into death because file was misplaced), Jabar (investigation into death failed to follow up on 17
outstanding leads, including interviews of relevant witnesses, crime scene examination and an autopsy; death was determined to be
justifiable homicide), Unknown 3 (failure to do medical screening of detainee and lack of documentation prevented definitive determination
of cause of death), Unknown 4 (cause of death could not be determined because of inadequate medical reporting and record keeping),
Unknown 5 (determination of cause of death difficult to determine because of lack of medical monitoring of detainee), Taleb (cause of
death undetermined due to lack of autopsy results until nine months after death when autopsy report was received), Kenami (cause of
death could not be determined, in part, because of what the review characterized , as a criminal investigation “weak in thoroughness and
timeliness” and faulted it for lack of autopsy: lack of interviews of pertinent witnesses, and a failure to collect records of medical treatment);
al-Hussen (no medical records attached to investigation), H. Ahmed (failure to read medical intake records and to conduct witness
interviews), Amir (investigation into death was reopened because of failure to obtain death cerlificate; few records regarding custody exist
because of lack of clarity over whether detainee was in U.S. or Iraqi custody) ; al-Obodi (cause of death could not be determined because
of failure to collect medical records including autopsy); al-Zubaidy (cause of death could not be determined because of almost no
documentation, resulting in his death's going unreported for almost a year).

22 Criminal Investigation, Abdullah, supra note 468, at 1-2, 6-7 (reporting detainee Abdullah died of a perforated ulcer); Abbas, Dep't of
the Army, CID, C/D Report of Investigation- Final (C)- 0050-04-CtD259-80155 (Mar. 16, 2004) [Criminal Investigation, Abbas], available at
http://www.aclu.org/torturefoia/released/DOA_2097_2155.pdf, at 1, 6-7, 22 (accessed Feb. 8, 2006) (reporting detainee Abbas, who had
suffered a number of heart attacks, died of cardiac arrest), Criminal Investigation, al-Obodi, supra note 372, at 1-2, 7-8 (reporting detainee
al-Obodi “appeared extremely ill" and complained of feeling unwell prior to his death of an apparent heart attack): Basim, Dep't of the
Army, CID, CID Report of Investigation-Final Supplemental- 0014-03-CID919-63732 (July 21, 2004) [Criminal Investigation, Basim]
available at hitp://www.aclu.orgitorturefoia/released/DOA_2060_2096.pdf, at 1, 6 (accessed Feb. 8, 2006) (reporting detainee Basim was
diagnosed with tuberculosis a day before his death); Criminal Investigation, Najem, supra note 381, at 1, 15 (reporting detainee Abed
Najem died of heart attack arising from diabetes); Criminal Investigation, Mihdy, supra note 468, at 1, 11 (June 4, 2004) (reporting
detainee Mihdy died of an apparent heart attack after telling medics that he had a prior heart condition), Criminal Investigation, al-Hussen,
supra note 468, at 1. 26 {reporting detainee al-Hussen had been in medical hold when he died of myocarditis); Ahmed. Dep't of the Army.
CID, CID Report of investigation-Final Suppiementai- 0025-04-CID469-79635, (July 14, 2004) [Criminal Investigation, Ahmed], at 1. 6
(reporting detainee Ahmed had been il for "a couple” of days before his heart-attack death) and Dep't of the Army, AR 15-6 [nvestigation
of the Death Detainee fsic] # [redacted], p. 5 (Mar. 2, 2004) (detainee Ahmed suffered from diabetes, anemia, and kidney failure); Criminal
Investigation, F. Mahmood, supra note 492, at 1, 12 (reporting detainee Mahmood died about 20 days after complaining of chest pains);
al-Juwadi, Dep't of the Army, CID, CID Report of investigation-Finai/SSi- 0032-04-C1D789-83985, (June 30, 2004) [Criminal Investigation,
al-Juwadi] avaifable af http://www.aclu.orghtorturefoia/released/DOA_2222_2248.pdf. at 1. 3-4 (accessed Feb. 8, 2008) [hereinafter
Criminal Investigation, al-Juwadi] (reporting detainee al-Juwadi, who had a history of high blood pressure and diabetes, died of a heart
attack); Altia, Dep't of the Army, CID, C/D Report of Investigation-Final Supplemental- 0040-04-CID789-83890, (Aug. 14, 2004) [Criminal
Investigation, Altia] avaifable at http://www.aclu.org/torturefoia/released/DOA_2578_2585.pdf, at 1, 5 (accessed Feb. 8, 2006) (reporting
detainee Altia, who had a prior history of diabetes, died of a heart attack two days after complaining of chest pains); al-Razak, Dep't of the
Army, CID, CID Report of Investigation-Final/SSi- 0059-04-CID789-83991 (Oct. 15, 2004) [Criminal Investigation, al-Razak], available af
http:/fwww.aclu.orgitorturefoia/released/021605/6022_6039.pdf, at 1, 3 (accessed Feb. 8, 2008) (reporting detainee Abd al-Razak. who
had had previous heart problems, died of a heart attack several days after returning to the prison from a hospital); Unknown 3, Dep't of the
Army, 15-6 Investigation {into Death of an Unknown Detaineej (July 26, 2003) [Administrative Investigation, Unknown 3], avaifable at
http:/fwww.aclu.org/torturefoia/released/041905/6233_6312.pdf, at 5, (accessed Feb. 3, 2006). (noting unidentified detainee (listed in DIC
Table as Unknown 3) was diagnosed with diabetes, angina, and coronary artery disease 20 days before his death); Unknown 4, Dep't of
the Army, Informal Investigation of Death of iraqgi Defainee fredacted] (Aug. 24, 2003) [Administrative Investigation, Unknown 4], available
at http://www.aclu.orgitorturefoia/released/041905/6233_6312.pdf, at 3-4, (accessed Feb. 3, 2006) [hereinafter Administrative Investiga-
tion, Unknown 4] {noting unidentified detainee (listed in DIC Table as Unknown 4) complained to medics of various ailments the day
before his death)

2 Criminal Investigation, al-Obodi, supra note 372, at 2-3, 35-36 {no medical records or autopsy found for al-Obodi); Criminal Investiga-
tion, Najem, supra note 381, at 1-2, 10, 13 {no records confirming that Abed Najem had diabetes); Criminal Investigation, Mihdy, supra
note 468, at 1-2, 8-9, 11, 16 (no medical records for Mihdy attached); Criminal Investigation, al-Hussen, supra note 468, at 1-4, 18 (no
medical records for al-Hussen attached because attempts to locate them were unsuccessful); Administrative Investigation, Unknown 4,
supra note 522, at 3- (records of intake screening, sick call, and treatment could not be found for unnamed detainee (listed in DIC Table
as Unknown 4)).

4 See, e.g., Criminal Investigation, al-Obodi, supra note 372, at 1, 43-44 (CID informed immediately after detainee death, but results of
autopsy not requested for eight months due to apparent administrative neglect)

% Criminal Investigation, al-Juwadi, supre note 522.

% See TAGURA REPORT, supra note 495, at 26-27 (stating the “320™ MP Battalion ... held a handful of ‘ghost detainees' .. that they
moved around within the facility to hide them from a visiting International Committee of the Red Cross (ICRC) survey team. This maneuver
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was deceptive, contrary to Army Doctrine, and in violation of international law™); see a/so Dep't of Defense, Directive No. 2310.1, Dep't of
Defense Program for Enemy Prisoners of War and Other Detainees D.2.d {Aug. 18, 1994), available at

http:/fwww.fas.orgfirp. i 310_01.htm Feb. 3, 2006); U.N. Hum. Rts. Comm., General Comment No. 20, Replaces
General Comment 7 Concerning Prohibition of Torture and Cruel Treatment or Punishment (Art. 7). 44" Sess., at 111 (1992), U.N. Doc.
HRI/GEN/1/Rev.7 at 150 (2004), avaifable at

http:/iwww.unhchr.chitbs/doc.nsfi898586b1dc7b4043¢1256a4500441331/ca1 2¢3; 53¢1256d5000! $FILE/GD441302 pdf
(accessed Feb. 3, 2006).

“7 The two are Manadel al-Jamadi and the “Salt Pit" detainee. See Eric Schmitt, 4 Navy Commandos are Charged in Abuse, N.Y. TIMES,
Sept. 4, 2004, at A6; Seth Hettena, Reports Detail Abu Ghraib Prison Death, AssoC. PRess, Feb. 17, 2005; Dana Priest, C/A Avoids
Scrutiny of Detainee Treatment, WASH. POST, Mar. 3, 2005, at A1.

5 Dep't of the Army, AR 15-6 Investigation — Detainee Death at 2d BCT Detainment Facility (Sept. 7, 2004), aveilable at

http:/fwww aclu org/torturefoia/released/041905/6233_6312.pdf , at 52 (accessed Feb. 3, 2006)

“® Id. at 54. See DIC Table Unknown 4

0 See supra notes 352-358 and accompanying text (case of Hasson) and supra notes 372-377 and accompanying text (case of al-
Obodi)

=1 Dep't of the Army, Office of the Surgeon General, Army, ASSESSMENT OF DETAINEE MEDICAL OPERATIONS FOR OEF, GTMO, AnD OIF, at
9 (1 -4) (Apr. 13, 2005), available at hitp://www globalsecurity.org/military/library/report/2005/detmedopsrpt_13apr2005.pdf (accessed
Feb. 3, 20086).

4,

% 1d. at 83 (15-1).

414, at 36 (6-1).

“5 As described above, supra note 3, these cases include 20 ici that military ir (| found to be unjustified or in which
prosecutions were brought. They also include 14 cases in which investigators found the homicide to be justified. We include in our count
homicides that investigators found justified because the classification of many of these deaths as justifiable is open to question. For
example, in the death of al-Bawi, a criminal investigator only gave an administrative investigation finding of justified homicide a cursory
review, without independent investigation, despite allegations by al-Bawi's family and an Iraqi medical examiner that called findings into
question. See supra notes 247-255 and accompanying text. Another four of the deaths investigators classified as justified are those of
Salman, Sayar, Shalaan and Thawin, Killed during the same prison riot by U.S. guards. The ICRC has criticized the military for use of
excessive force in the riot that lead to those deaths. International Committee of the Red Cross, REPORT OF THE INTERNATIONAL COMMITTEE
OF THE RED CROSS (ICRC) ON THE TREATMENT BY THE COALITION FORCES OF PRISONERS OF WAR AND OTHER PROTECTED PERSONS BY THE
GENEVA CONYENTIONS IN IRAGQ DURING ARREST INTERNMENT AND INTERROGATION, Feb. 2004, at 20, 1|46, available at
http://www.humanrightsfirst.org/iraq/ICRC_Report.pdf (accessed Feb. 8, 2008). The ICRC's criticism is supported by the military's own
findings. See TAGUBA REPCRT, stipra note 495, at 28-29 (finding that the riot was in protest of living conditions. Although use of deadly
force was found to be authorized, contributing factors were “lack of comprehensive training of guards, poor or non-existent [standard
operating procedures]... no rehearsals or ongoing training, the mix of less than lethal rounds with lethal rounds in weapons . . . [Rules of
Engagement] not posted and not understood, overcrowding poor communication between the command and Soldiers”) (referencing
Dep't of the Army, 75-6 /s figation on Riof and Shooti) at Abu Ghurayh on (24 November 2003), Taguba Report Annex 8, available
at http://www.defenselink.mil/pubs/foi/detainees/taguba/ANNEX_Q08_15-6_INVESTIGATION_24_NOV_2003.pdf (accessed Feb. 3,
2006)).

©% See DIC Table: Criminal charges were recommended against U.S. personnel for the deaths of Sayari, Habibullah, Dilawar, Unknown 2,
Hatab, Wali, Radad, Jamadi, Mowhoush, Hassoun, F. Mochammed, Ismail, Jameel, Kadir, Kareem, Hanijil, Unknown 18, Unknown 18, T,
Ahmed, and Unknown 22

*7 See DIC Table: Most cases involve multiple accused; in relation to any particular detainee death, proceedings against some individuals
may be complete while others remain pending. Criminal charges have been brought in 14 cases: Habibullah, Dilawar, Hatab, Wali,
Mowhoush, Jamadi, Hassoun, Kadir, Unknown 18, Unknown 19, Ismail, T. Ahmed, Unknown 22 and F. Mohammed. In another case, that
of Unknown 2, killed while being questioned in a village in Afghanistan by Army Special Forces in January 2003, criminal charges were
recommended but Human Rights First has been unable to determine whether they were eventually brought. Criminal Investigators Qutline
27 Homicides, supra note 64, at 5. Criminal proceedings have not proceeded to completion in at least ten cases. Charges were recom-
mended but no individual was ever punished for the deaths of Jameel, Kareem, and Hanjil because, in each of these cases, commanders
decided not to proceed with either criminal or administrative punishment. There has been no public explanation of the reduction in charges
in the Kareem or Hanjil cases, and a Human Rights First Freedom of Information Act request for case documents remains pending. In two
cases (Sayari and Radad) criminal charges were recommended but commanders declined to bring them and punished the suspects
administratively instead. Trials for some of the individuals charged in the deaths of Habibullah, Dilawar, and VWali are pending as of this
writing. Finally, while the CIA has reportedly referred the cases of Mowhoush and al-Jamadi to the Department of Justice for possible
prosecution, no further action has yet been taken. The status of the cases of Unknown 2 and Unknown 22 remains uncertain. Human
Rights First sought from the Department of Defense on January 20 and 28, 2006 an update on the cases of Unknown 2 and 22; as of
February 10, we had received no response.

5 See DIC Table: The twelve cases resulting in punishment of any kind are: Sayari (administrative reprimand against one soldier for
destruction of evidence), Habibullah and Dilawar (punishments include convictions and guilty pleas at court martial and administrative
punishments), Hatab (criminal and administrative punishment), Radad (administrative punishment), al-Jamadi (administrative punish-
ment), Mowhoush (criminal and administrative punishment), Hassoun (criminal and administrative punishment), Kadir (criminal
punishment), Unknown 18 (criminal punishment), Unknown 19 {criminal punishment), and T. Ahmed (criminal punishment)

9 See DIC Table: In eight out of twelve cases, punishments were disproportionately lenient: Sayari (commanders reduced charge against
one accused to written reprimand, no action taken against four others); Dilawar and Habibullah (Three soldiers were charged with
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offenses relating only to Habibullah; all three were acquitted of all charges. Two were charged with offenses relating only to Dilawar; both
pled guilty and were sentenced to S months and 75 days in prison, respectively, among other punishments. Seven were charged with
offenses relating to both detainees; two soldiers had their charges dismissed before being court-martialed and were reprimanded, one
was convicted of assault and reduced in rank, three pled guilty — one received 3 months in prison and a second received 2 months,
among other punishments, while the third was fined and reprimanded with no prison time — and the trial of one remains pending.); Hatab
{charges against one accused were reduced to assault and battery, dereliction of duty, and maltreatment, and upon conviction on the
latter two counts the punishment was discharge; another received nonjudicial punishment (reduction in rank) as part of plea agreement for
testimony: another was acquitted of charges at court-martial, and the charges against all other accused were dismissed); Radad
(commander authorized administrative discharge of only soldier accused; criminal investigators later found probable cause for murder);
Hassoun (two soldiers acquitted of manslaughter (though convicted of other charges and given prison sentences of six months and 45
days), three commanders who had instructed subordinates not to cooperate with investigators received reprimands, two other soldiers
received non-judicial punishment); Kadir (single accused charged with unpremeditated murder instead convicted of voluntary manslaugh-
ter and sentenced to three years in prison); Mowhoush (accused charged with murder convicted of negligent homicide and negligent
dereliction of duty, fined $6,000, 60 days restricted duty, reprimanded)

0 Ofthe eight deaths Human Rights First considers as involving torture, only four cases have resulted in any kind of punishment. See
DIC Table: These are in the deaths of: Habibullah, Dilawar, Jamadi and Mowhoush. The most punishment in any of these cases to date is
S months imprisonment and a bad conduct discharge for an Army Sergeant, for the death of Dilawar

' Dilawar (Army Reservist Sentenced to 75 Days in Prison, ASsoC. PRESS, Aug. 31, 2005, available at

http:/fabclocal go.com/kirkistory?section=state &id=3399051 (accessed Feb. 3, 2006, 2005); Alicia Caldwell, Cincinnati Soldier Found
Guilty in Death of Detainee, ASSOC. PRESS, Aug. 18, 2005, available at

http://news.cincypost.com/apps/pbes. dilfarticle ?AID=/20050818/NEWS01/508180382 (accessed Feb. 3, 2008)); Habibullah, (Army
Reservist Sentenced to 75 Days in Prison, ASSOC. PRESS, Aug. 31, 2005, available af

http:/fabelocal.go.com/kirk/story?section=: 8id=3389051 Feb. 3. 2006, 2005): Alicia Caldwell. Cincinnati Soldier Found
Guilty in Death of Detainee, ASSOC. PRESS, Aug. 18, 2005, available at

http://news.cincypost.com/apps/pbcs. dilfarticle ?AID=/20050818/NEWS01/508180382 (accessed Feb. 3, 2006); Hatab (David Hasemyer,
Marine Says He Was Ordered to Grab iraqgi Prisoner's Neck, SAN DIEGO UNION-TRIB., Nov. 4, 2004, at B2; Tony Perry, Marine Convicted
of Assauft, L.A. TIMES, Sept. 3, 2004, at B1); Mowhoush (Nicholas Riccardi, Mild Penafties in Military Abuse Cases, L.A. TIMES, Jan. 25,
2008, available at http://www.latimes.com/news/printedition/asection/la-na-abuse25jan25,1,6318208.story (accessed Feb. 3, 2006); Jon
Sarche, Jury Orders Reprimand, No Jail for Soldier. ASSOC. PRESS, Jan. 24, 2006, avaifable at hitp://www.washingtonpost.com/wp-
dyn/content/article/2006/01/24/AR2006012400177 html (accessed Feb. 3, 2006); Nicholas Riccardi, /nterrogator Convicted in lragi's
Death, L.A. TIMES, Jan. 22, 2006, avaifable at hitp./Awww.latimes.com/news/printedition/la-na-interrogate22jan22,1,81943.story {(accessed
Feb. 3, 2006); Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006,
excerpts avaffable at http:/www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006)).

*“? Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006, excerpts avaifable
at http://wvew.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 20086).

2 Jd.

4 Memorandum from General Ricardo Sanchez to Combined Joint Task Force Seven and the Commander, 205™ Intelligence Brigade
(Sept. 10, 2003), available at hitp:/iwww humanrightsfirst. info/pdf/06124-etn-sep-10-sanchez-memo.pdf (accessed Feb. 3, 2006)

5 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006, excerpts avaifable
at http://www.humanrightsfirst org/us_law/etnArialiwvelshofer-012006d.asp (accessed Feb. 3, 2006).

2 Josh White, U.S. Army Officer Convicted in Death Of lragi Detainee, WASH. POST, Jan. 23, 2006, at A2; Human Rights First notes from
observation of Welshofer court martial, In Their Own Words, Jan. 19, 2006, avaifable at
http.//www.humanrightsfirst.org/us_law/etn/trialiwelshofer-011906d as (accessed Feb. 3, 2006).

*“Jon Sarche, Army Officer Found Guilty In Iraqi’s Death, ASSOC. PRESS, Jan. 22, 20086, available at
http:/fwww.msnbc.msn.com/id/10950946/ (accessed Feb. 8, 2006)

% Tim Golden, Case Dropped Against U.S. Officer in Beating Deaths of Afghan inmates, N.Y. TIMES, Jan. 8, 20086, at A13.
% pdministrative Investigation, Radad, supra note 263, at 23.

0 Administrative Investigation, Radad, supra note 263, at 22.

%1 Criminal Investigation, Radad, supra note 260, at 2; Memorandum from Maj. Gen. Raymond T. Odiernc for Commander, 502d
Personnel Service Battalion, Request for Discharge in Lieu of Tnal by Court-Martial, available at

http:/fwww aclu orgitorturefoia/released/041905/6768 7065 pdf, at 53 (accessed Feb. 3, 2006).accessed Feb. 3, 2006,

=2 Operative in Abuse Case Can Blame Orders, ASSOC. PRESS, Feb. 3, 2006, available af http:/iwww.washingtonpost.com/wp-
dyn/content/article/2006/02/03/AR2006020302197 .html. (accessed Feb. 6, 2006).

d

** Ofthe eight deaths Human Rights First considers as involving forture, only four cases have resulted in any kind of punishment. These
are for the deaths of: Habibullah, Dilawar, Jamadi and Mowhoush.

%5 These are the deaths by homicide of: Sayari, Hatab, Radad, Hassoun, Kadir, Unknown 18, Unknown 19, T. Ahmed

#° This includes both criminal and administrative charges.

#7 Death of Habibullah (Sgt. Greatorex, Sgt. Broady, Staff Sgt. Doyle charged, supra note 208); death of Dilawar (Sgt. Claus, Sgt. Morden
charged, supra note 208); deaths of both Habibullah and Dilawar (Sgt. Salcede, Sgt. Boland, Spc. Cammack, Pfc. Brand, Capt. Beiring,
Sgt. Driver, Spc. Walls charged, supra note 208); death of Wali (Passaro charged, supra text accompanying note 187); death of Jamadi
(Lt. Ledford, 9 unnamed other Navy Personnel charged, supra text accompanying note 137); death of Mowhoush (Chief Warrant Officer
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Welshofer charged, supra text accompanying note 60, Chief Warrant Officer Jefferson Williams charged, supra text accompanying note
62, Sgt. 1st Class Sommer charged, supra text accompanying note 83, Spc. Loper charged, supra text accompanying note 62, Maj. Voss
charged, supra text accompanying note 65).

% Death of Sayari (Caplain, name unknown, charged, supra text accompanying note 192); death of Hatab (Maj. Paulus, Sgt. Pittman
charged, supra text accompanying note 169, Lance Cpl. Roy, Maj. Vickers, charged, see DIC Table, Lance Cpl. Hernandez charged,
supra text accompanying note 175, Sgt. Rodriguez-Martinez, Lance Cpl. Mikholap, Lance Cpl. Rodney charged, see DIC Table); death of
Radad {Spc. Martino-Poole charged, supra text accompanying note 270); death of Hassoun (Lt. Saville charged, supra text accompanying
note 305, Staff Sgt. Perkins charged, supra text accompanying note 316, Lt. Col. Sassaman, Maj. Gwinner, Capt. Cunningham charged,
see DIC Table, Sgt. Martinez, Sgt. Bowman charged, supra text accompanying note 317); death of Ismail (Staff Sgt. Werst charged, see
DIC Table); death of Kadir (Pfc. Richmond charged, see DIC Table); deaths of Kareem and Hanjil (15‘ Lt. Pantano charged, see DIC
Table); death of Unknown 18 (Sgt. Michael Williams charged, infra note 608, 2nd Lt. Anderson charged, see DIC Table); death of
Unknown 19 (Sgt. Michael Williams charged, /nfra note 609, Spc. May charged, see DIC Table); death of T. Ahmed (Sgt. 1st Class Diaz
charged, see DIC Table); death of Unknown 22 (Sergeant, name unknown, charged, see DIC Table).

%2 Death of Dilawar (Sgt. Claus, Sgt. Morden, supra note 209); deaths of Habibullah and Dilawar (Sgt. Salcedo, Sgt. Boland, Spec.
Cammack, Pfc. Brand, Capt. Beiring, Spc. Walls, supra, note 209); death of al-Jamadi (9 unnamed Navy personnel other than Lt. Ledford
supra, text accompanying note 138); death of Mowhoush (Chief Warrant Officer Welshofer, supra text accompanying note 61, Chief
Warrant Officer Jefferson Williams, supra text accompanying note 62, Maj. Voss, supra text accompanying note 65)

*9 Death of Sayari (Captain, name unknown, supra text accompanying note 296); death of Hatab (Maj. Paulus, supra text accompanying
note 173, Lance Cpl. Roy, see DIC Table); death of Radad (Spc. Martino-Poole, supra text accompanying note 269); death of Hassoun
(Lt. Saville, Staff Sgt. Perkins, supra text accompanying note 316, Lt. Col. Sassaman, Maj. Gwinner, Capt. Cunningham, infra text
accompanying note 589, Sgt. Martinez, Sgt. Bowman, supra text accompanying note 317); death of Kadir (Pfc. Richmond, see DIC Table);
death of Unknown 18 (Sgt. Michael Williams, infra note 606); death of Unknown 19 (Sgt. Michael Williams, /nfra note 609, Spc. May, see
DIC Table); death of T. Ahmed (Diaz, see DIC Table).

%1 Death of Mowhoush (Maj. Voss, supra text accompanying note 65).

%2 Death of Hatab (Maj. Paulus, supra text accompanying note 169).

“3 Death of Dilawar {Sgt. Claus, supra note 209, Sgt. Morden, supra note 209); deaths of Habibullah and Dilawar {Spc. Cammack, supra
note 208, Spc. Walls, supra note 209)

%4 Death of Hassoun (Lt. Saville, supra text accompanying note 316, Staff Sgt. Perkins, supra text accompanying note 316); death of
Kadir (Pfc. Richmond, see DIC Table), deaths of Unknown 18 and Unknown 18 (Spc. Williams, infra note 609, Sgt. May, see DIC Table),

T. Ahmed (Sgt. 1% Class Diaz, see DIC Table).

%5 Death of Dilawar (Sgt. Morden, see DIC Table); deaths of Habibullah and Dilawar (Sgt. Salcedo, see DIC Table, Spc. Cammack, see
DIC Table, Pfc. Brand, see DIC Table, Spc. Walls, see DIC Table); death of Mowhoush (Welshofer, supra text accompanying notes 10-22,
55-58, 542-547).

%% Death of Hatab (Maj. Paulus, see DIC Table).

%7 Death of Dilawar (Sgt. Claus, supra note 209).

%8 Deaths of Unknowns 18 and 19 (Sgt. Michael Williams, infra note 609).

%9 Deaths of Dilawar and Habibullah (Capt. Beiring, supra note 209, Sgt. Boland, supra note 210); death of Mowhoush (Maj. Voss, infra
text accompanying note 594)

7 Death of Sayari (Captain, name unknown, supra note 538); death of Hassoun (Lt. Col infra, text 1ying note 589,
Maj. Gwinner, infra text accompanying note 589, Capt. Cunningham, supra text accompanying note 318).

! This number includes both criminal and administrative charges. Deaths of Habibullah and Dilawar (Capt. Beiring, supra text accompa-
nying notes 211 and 548); death of al-Jamadi (Lt. Ledford, supra text accompanying note 80, one other SEAL Lieutenant, see DIC Table):
death of Mowhoush (Chief Warrant Officer Welshofer, supra text accompanying note 60, Chief Warrant Officer Jefferson Williams, supra
text accompanying note 62, Maj. VVoss,* supra text accompanying note 65). *Denotes administrative charge only.

72 This number includes both criminal and administrative charges. Death of Sayari (Captain, name unknown,* supra text accompanying
note 293); death of Hatab (Ma|. Paulus, supra text accompanying note 169, Maj. Vickers, see DIC Table); death of Hassoun (Lt. Saville,
supra text accompanying note 305, Lt. Col. * infra text ying note 589, Maj. Gwinner,* infra text accompanying note
589, Capt. Cunningham,* infra text accompanying note 589); deaths of Kareem and Hanjil (1* Lt. Pantano, see DIC Table): death of
Unknown 18 (2nd Lt. Anderson, see DIC Table). *"Denotes administrative charge only.

7 This number includes both criminal and administrative punishments. Deaths of Habibullah and Dilawar (Capt. Beiring,” sge DIC Table};
death of al-Jamadi (SEAL Lieutenant other than Lt. Ledford,* see DIC Table); death of Mowhoush {Chief Warrant Officer Welshofer, supra
text accompanying note 60, Chief Warrant Officer Jefferson Williams,* stupra text accompanying note 62, Voss,* supra text accompanying
note 65). *‘Denotes administrative punishment only.

4 This number includes both criminal and administrative punishments. Death of Sayari (Captain, name unknown,* supra text accompany-
ing note 295); death of Hatab (Maj. Paulus, supra text accompanying note 173); death of Hassoun (Lt. Saville, supra text accompanying
note 316, Lt. Col ¥ infra text accc 1ying note 589, Maj. Gwinner,* infra text accompanying note 589, Capt. Cunningham *
infra text accompanying note 589). *Denotes administrative punishment only

7 This number includes both criminal and administrative charges. Death of Habibullah (Sgt. Greatorex, supra note 208, Sgt. Broady,
supra note 208, Staff Sgt. Doyle, supra note 208); death of Dilawar (Sgt. Claus, supra note 208, Sgt. Morden, supra note 208), deaths of
Habibullah and Dilawar (Sgt. Salcedo, supra note 208, Sgt. Boland, supra note 208, Spc. Cammack, supra note 208, Pfc. Brand, supra
note 208, Sgt. Driver, supra note 208, Spc. Walls, supra note 208); death of al-Jamadi (eight unnamed enlisted Navy personnel, supra text
accompanying notes 138-140); death of Mowhoush (Sgt. 1st Class Sommer, supra note 62, Spc. Loper, supra note 62)

AHuman Rights First Report



283

Command's Responsibility — 127

% This number includes both criminal and administrative charges. Death of Hatab (Sgt. Pittman, supra text accompanying note 168,
Lance Cpl. Ray, supra text accompanying note 176, Lance Cpl. Hernandez, supra text accompanying note 175, Sgt. Rodriguez-Martinez,
see DIC Table, Lance Cpl. Mikholap, see DIC Table, Lance Cpl. Rodney, see DIC Table); death of Radad (Spc. Martino-Poole, supra text
accompanying note 270): death of Hassoun (Staff Sgt. Perkins, supra text accompanying note 316, Sgt. Martinez, supra text accompany-
ing note 317, Sgt. Bowman, supra text accompanying note 317); death of Ismail (Staff Sgt. Werst, see DIC Table); death of Kadir {Pfc.
Richmond, see DIC Table); death of Unknown 18 (Sgt. Michael Williams, infra note 609); death of Unknown 18 (Sgt. Michael Williams,
fnfra note 609, Spc. May, see DIC Table); death of T. Ahmed (Sgt. 1st Class Diaz, see DIC Table); death of Unknown 22 (Sergeant, name
unknown, see DIC Table)

77 This number includes both criminal and administrative punishments. Death of Dilawar (Sgt. Claus, supra note 209, Sgt. Morden, supra
note 209); deaths of Habibullah and Dilawar (Sgt. Salcedo, supra note 209, Sgt. Boland,* supra note 208, Spc. Cammack, supra note 209,
Pfc. Brand, supra note 209, Spc. Walls, supra note 209); death of al-Jamadi (eight unnamed enlisted Navy personnel,* supra text
accompanying notes 138-140). *Denotes administrative punishment only

% This number includes both criminal and administrative punishments. Death of Hatab (Lance Cpl. Roy,” supra text accompanying note
176); death of Radad (SPC. Martino-Poole, supra text accompanying note 551); death of Hassoun (Staff Sgt. Perkins, supra text
accompanying note 316, Sgt. Martinez,* supra text accompanying note 317, Sgt. Bowman,* supra text accompanying note 317); death of
Kadir (Pfc. Richmond, see DIC Table); death of Unknown 18 (Sgt. Michael Williams, infra note 809), death of Unknown 18 (Sgt. Michael
Williams, infra note 609, Spc. May, see DIC Table); death of T. Ahmed (Sgt. 1% Class Diaz, see DIC Table). “Denotes administrative
punishment only

% Death of Wali (Passaro, supra text accompanying note 187).

0 Criminal Investigation, Sayari, supra note 273, at 11.

#! Criminal Investigation, Sayari, supra note 273, at 11.

2 Criminal Investigation, Sayari, supra note 273, at 11.

* Criminal Investigation, Sayari, supra note 273, at 1-10.

4 Criminal Investigation, Sayari, supra note 273, at 1; Army: Soldiers Shouldn't be Charged, ASSOC. PRESS, Jan. 24, 2005, available at
http://www.msnbc.msn.com/id/6863659/ (accessed Feb. 3, 2006).

* Filkins, Warrior King, supra note 298; Cover-up of lraq Bndge Incident Admitted, ASSOC. PRESS, July 30, 2004, avaifable at
http://www.msnbc.msn.com/id/5560805/ (accessed Feb. 3, 2006).

*% Information Paper on Samarra Bridge Incident, July 15, 2004, available at
http:/fwww.aclu.orgitorturefoia/released/051805/8055_8181.pdf, at 47 (accessed Feb. 3, 2006),

il Investigating Officer's Reporl of Charges Under Article 32, Aug. 19, 2004, available at
http:/faction.aclu.org/torturefoia/released/063005/11950_12130PartB pdf, at 93-100 (accessed Feb. 3, 20086).

%8 Cover-up of Iraq Bridge Incident Admitted, AssOC. PRESS, July 30, 2004, available at hitp://www msnbc. msn.com/id/5560805/
(accessed Feb. 3, 2006)

* Filkins, Warrior King, supra note 298; Information Paper on Samarra Bridge Incident, July 15, 2004, available at
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Against U.S. Soldier in Iraqi Man's Death, ASSOC. PRESS, Sept. 7, 2004, avaifable at http:/Avww foxnews.com/story/0,2933,131717,00.html
(accessed Feb. 8, 2006).

%2 Criminal Investigators OQutline 27 Homicides. supra note 64. at 5: Filkins, Warnor King, supra note 298.

*° Criminal Investigation, Radad, supra note 260, at 2 (accessed Feb. 3, 2006); Memorandum from Maj. Gen. Raymond T. Odierno for
Commander, 502d Personnel Service Battalion, Request for Discharge in Lieu of Trial by Court-Martial, available at
http://www.aclu.org/torturefoia/released/041905/6768_7065.pdf, at 53 (accessed Feb. 3, 2006).

%4 In re Yamashita, 327 U.S. 1 (1946).

#° Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed
Conflicts (Protocol 1), 1977, 1125 UN.T.S. 3 art. 86 (not ratified by United States), avaifable at http://www unhchr.ch/html/menu3/b/33 htm
(accessed Feb. 8, 2006) ("knew, or had information which should have enabled them to conclude in the circumstances at the time”); Dep't
of the Army, Field Manual 27-10, The Law of Land Warfare, Chapter 8, § 2, art. 501 (“if he has actual knowledge, or should have
knowledge, through reports received by him or through other means”); Statute of the International Criminal Tribunal for the former
Yugoslavia {ICTY) (1993), art. 7(3), available at http:/iwww.un.org/icty itfstatute htm Feb. 8, 2008) (“knew or had
reason to know”); Statute of the International Criminal Tribunal for Rwanda (ICTR), art. 6(3) (“knew or had reason to know”).

#° Gidget Fuentes. Major Convicted, Avoids Jail Time in Abuse Trial, MARINE CORPS TIMES. Nov. 22, 2004, at 11; Alex Roth. Marine Guilty
in Death of Iragi, SAN DIEGO UNION-TRIB., Nov. 11, 2004, at B1.

=7 Lawyers: Army Backed Interrogation Methods, ASSOC. PRESS, Apr. 1, 2005, avaifable at
http://www.newsmax.com/archives/articles/2005/3/31/205753 shtml (accessed Feb. 3, 2006); Arthur Kane and Miles Moffeit, U.S. General
Backed Lightest Penaity in Interragation Death, DENVER POST, May 10, 2005, at A6.

s Filkins, Warrior King. supra note 288; Information Paper on Samarra Bridge Incident, July 15, 2004, avaifable at
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Summary

Two yeats ago, revelations about the abuse of detainees in U.S. custody at Abu Ghraib prison
in Iraq shocked people across the word. In response, US. government officials condemned

the conduct as illegal and assured the world that perpetrators would be held accountable,

Two vears later, it has become clear that the problem of torture and other abuse by U.S.
personnel abroad was far more pervasive than the Abu Ghraib photos revealed—extending to
numerous U.S. detention facilities in Afghanistan, Traq, and at Guantanamo Bay, and including
hundreds of incidents of abuse. Yet an analysis of alleged abuse cases shows that promises of
transparency, investigation, and appropriate punishment for those responsible remain
unfulfilled. U.S. authorities have failed to investigate many allegations, or have investigated
them inadequately. And numerous personnel implicated in abuses have not been prosecuted or
punished.

In order to collect and analyze allegations of abuse of detainees in U.S. custody in Afghanistan,
1raq, and at the Guantinamo Bay detenton facility, and to assess what actions, if any, the U.S.
government has taken in response to credible allegations, the Center for 1luman Rights and
Global Justice at NYU School of Law, Iluman Rights Watch and lluman Rights First have
jointly undertaken a Detainee Abuse and Accountability Project (DAA Project). Lhe
Project tracks abuse allegations and records investigations, disciplinary measures, or criminal
prosceutions that are linked to them. (lhis bricting paper does not discuss allegations of
torture or abusc at sceret U.S. detention facilitics in other countrics, or allegations of torture

tollowing illegal rendition or other informal transfer to other countries.”)

! For information about secret detention facilities and allegations of torture occurring in them, see Human
Rights Dirst, “Cnding Sceret Detentions,” June 2004, retrieved April 17, 2006, at

http://www. humanrightsfirst.org/us_law /PDF/EndingSectetDetentions_web.pdf; Human Rights First,
“Behind the Wire,” March 2005, retrieved April 17, 2006, at

http:// www. humanrightsfirst.org/us_law/PDF /behind-the-wire-033005.pdf; Human Rights Watch “The
United States’ ‘Disappeared” The CIA’s |Long-Term ‘Ghost Detainees,” October 2004, retdeved April 17,
2006, at hittp:/ /www.hrw.org/backgrounder/usa/us1004/us1004.pdf; see also Human Rights Watch, “List
of Ghost Prisoners Possibly in CTA Custody,” November 30, 2005, retrieved April 17, 2006, at
http://hew.org/english/docs /2005/11/30/usdom 12109 htm; and NYU Center for [Tuman Rights and
Global Justice, “Fate and Whereabouts Unknown: Detamees in the “War on Terror,”” December 2003,
retrieved April 17, 2006, at http:/ /www.nyuhr.org/docs/ Whereabouts “20Unknown%e20Final. pdf. For an
anulysis of the practice and legality of rendition, see NYL Center for [ luman Rights and Global Justice &
New
‘I'xtraordinary Rendition,” October 2004, at http:/ /www.nyuhr.org/docs /TortureByProxy.pdf; NYU
Center for Human Rights and Clobal Justice, “Beyond Guantanamo: Transfers to Torture One Year After
Rasul v. Bush,” June 2005, at

York City Bar Association, “Torture by Proxy: International and Domestic Law Applicable to
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This briefing paper presents the Project’s preliminary conclusions based on data collected as of
April 10, 2006. Tt also highlights a number of individual cases that illustrate the following key
findings:

e Detainee abuse has been widespread. The DA A Project has documented over 330 cases in
which U.S. military and civilian personnel are credibly alleged to have abused or killed
detainees. These cases involve more than 600 US. personnel and over 460 detainees.
Allegations  have come from US. facilities throughout Afghanistan, Traq and at
Guantanamo Bay. (These numbers are conservative and likely lower than the actual number

of credible allegations of abuse. See box, “Methodology and Sources of Tnformation,”

opposite.)

e Only fifty-four military personnel—a fraction of the more than 600 U.S. personnel
implicated in detainee abuse cases—are known to have been convicted by court-martial;

forty of these individuals have been sentenced to prison time.

e Available evidence indicates that U.S. military and civilian agencies do not appear to have
adequately investigated numerous cases of alleged torture and other mistreatment. Of the
hundreds of allegations of abuse collected by the DAA Project, only about half appear to
have been propetly investigated. Tn numerous cases, military investigators appear to have
closed investigations prematurely or to have delayed their resolution. Tn many cases, the
military has simply failed to open investigations, even in cases where credible allegations

have been made.

e DAA Project rescarchers found over 400 personncl have been implicated in cases
investigated by mulitary or civilian authoritics, but only about a third of them have faced any
kind of disciplinary or criminal action. And cven in cases where US. military investigations
have substantiated abuse, military commanders have often chosen to proceed with weaker

non-judicial forms of disciplinary action instead of criminal prosecution.

e In cases where courts-martial have convened, only a small number of convictions have
resulted in significant prison time. Many sentences have been for less than a year, cven in
cases involving scrious abuse. Of the hundreds of personnel implicated in detainee abuse,

only ten people have been sentenced to a year or more in prison.

http://wwwanyuhr.org/docs/Beyond%20Guan tanamo%20Report®e20 FINAL pdf. See also Human Righrs
Watch, “Still at Risk: Diplomatic Assurances No Safeguard Against Torture,” April 2005, at

http:/ /hrw.org/reports /2005 /eca0405/eca0405.pdf; Human Rights Watch, “Black Hole: The Fate of
Tslamists Rendered to FEgypt,” May 2005, at http://hrw.org/ reports / 2005/ egypt0505/egypt0505.pdf.
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No US. military officer has been held accountable for criminal acts committed by
subordinates under the doctrine of command responsibility. ‘That doctrine provides that a
superior is responsible for the criminal acts of subordinates if the superior knew or should
have known that the crimes were being committed and failed to take steps to prevent them
or to punish the perpetrators. Only three officers have been convicted by court-martial for
detaince abuse; in all three instances, they were convicted for abuses in which they dircctly

participated, not for their responsibility as cornmanders.

The U.S. Central Intelligence Agency (CIA) has investigated several cases of abuse involving
its personnel, and reportedly referred some individuals to the Department of Justice for

prosecution. But few cases have been robustly investigated.

The Department of Justice appears to have taken little action in regard to the approximately
twenty civilians, including CIA agents, referred for criminal prosecution for detainee abuse
by the mulitary and the CIA, and has shown mimmal initiative in conducting its own
investigarions into abuse cascs. The Department of Justice has not indicted 4 single CIA

agent for abusing detainees; it has indicted only onc civilian contractor.
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? For a description of some of the official military investigations conducted and discussion of their
shortcomings, see Human Rights First, “Getting to Ground Truth: Tovestigating U.S. Abuses in

the War on Terror,” September 2004, at

http:// www humanrghtsfisst.org/us_law/PDF/detainees/Getting_to_Ground_Truth_090804.pdf.

3 See [ luman Rights liirst, “Command’s Responsibility: Detainee Deaths in ULS. Custody in Iraq and
Afghanistan,” February 2006, p. 31, at http:// www. humanrightsfirst.in fo/ pdf/ 06221-em-hrf-dic-rep-web.pdf
|hereinafter Human Rights Hirst, Command’s Respons:

7| (discussing the impact of public attention on
military investigations of detainee deaths in U.S. custody). See also “INew Detainee Deaths Uncovered in
Afghamstan,” Human Rights Watch press release and letter to Secretary of Defense Donald Rumsfeld,
December 13, 2004, at http:/ /hrw.org/cnglish/docs/2004/12/13/ afghan 9837 htm (information about
deaths was updated after media attention to the letter).

* Project researchers made numerous letter, telephone, and e-mail inquiries to military and Department of
Justice officials requesting information. Tn a few instances, military public affairs officers provided additional
information about specific cases or general information about the military’s record of investigating and
prosecuting abuse. In most other cases, however, Project researchers were told that information requested is
unavailable, or that it can only be obtained under FOIA. DAA Project Members have filed FOIA requests

connected to several cases teviewed in this teport; almost all of these requests are still penchng,
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# The Uniform Code of Military Justice is codified at Title 10, Chapter 47 of the U.S. Code (10 U.8.C. § 801
A]. Crimes punishable under the UCM] are found in articles 77-134 of the UCM]

et seq.) [hereinafter LC
(10 ULS.C. §§ 877-934). Tederal crimes, applicable to both civilians and military personnel, are codified in
Title 18 of the 11.S. Code (“Crnmes and Criminal Procedure”).

 UCMY] arts. 118-119 (homicide), art. 128 (assault), art. 93 (cruelty and maltreatment), and art. 124 (maiming).
718 U.S.C. § 1111-1112 thomicide), 18 U.S.C. § 113 (assault), 18 LU.S.C. § 109A (sexual abusc), and 18 L.S.C.
§ 2340A (torture).

i Department of the Army, Criminal Investigative Command (CI13), CTD Report of Tuvestzgation — Tritéal/ Final
S51—0037-04-CID201-54050 (November 16, 2004), pp. 68-69, retrieved April 17, 2006, at

http:// www.acluorg/ torturefoia/ released /D42105/9290_9388.pdf.
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By the Numbers

The DAA Project has to date documented at least 330 cases in which U.S. military and civilian

personnel are alleged to have abused detainees, ranging from beatings and assaults, to torture,

sexual abuse, and homicide. Among the cas

o At least 600 U.S. personnel are implicated (numerous cases involve more than one
perpetrator). Military personnel comprise over 95 percent of those implicated (at least 570
people), and at least ten CIA or other intelligence personnel are implicated, and

approximately twenty civilian contractors working for either the military or the CLA.

o At least 460 detainees have been subjected to abuse, including people held in Trag,
Afghanistan, and at Guantinamo Bay.

e The majority of the approximately 330 cases took place in Iraq (at least 220 cases), followed

by Afghanistan (at least st

y cases), and Guantinamo Bay (at least fifty cascs).

o DAA Project tesearchers found that authorities opened investigations into approximately
210 out of the 330 cases (about 65 percent).’

e In the remaming 35 percent of cases—approximately 120 cases—either no investigation
was opened or the authorities have not publicly disclosed whether one took place. Owver 70
percent of these 120 unresolved cases involve incidents that took place more than two years

420,

®'l'his count of “investigations™ includes both criminal investigations carried out by the military or
Department of Justice and other preliminary administrative or non-judicial investigations into specific cases
conducted by the military. For a description of the different types of investigation that may be conducted by
military authoritics, sce box on “Disciplinary Mechanisms: Criminal and Non-Judicial Proceedings,” p. 13.
The DAA Project did not count as investigations broader inquiries by military officials such as those
conducted by Maj. Gen. Antonio ‘L'aguba and Gen. Anthony Jones and Gen. George liay, since those
inquiries were mtended to examine systemic problems and failures in detamnee operations and were not
mandated to gather facts and evidence about particular cases. See, e.g., Maj. Gen. Antonio Taguba, Article 75-
& Tnvestigation of the 800t Mililary Police Brigade, April 2004, annex 26 |hercinafter l'aguba Report] and Gen.
Anthony R Jones, AR 15-6 Tnvestigation of the Abu Ghraih Prison and 205th Militayy Intelligence Brizade and Gen.
George R. Fay, AR 156 Tnvestigation of the Abu Ghraib Detention Tawility and 205th M
August 2004 [hereinafter Fay-Jones Report], retreved April 17, 2000, at
http://wwwdarmy.mil/ocpa/ reports /arl5-6/ AR 15-6.pdf.

litary Tntelligence Brigade,
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e ‘L'he 210 cases in which there is evidence of an investigation involve at least 410 personncl

(in many cases, morc than one perpetrator is alleged to be involved in a casc).

o Almost all of the military personnel who have been investigated are enlisted soldiers

(approximately 95 percent of the total), not officess.

e Of the approximately 410 personnel implicated in cases that the military and civilian
authoritics have imnvestigated, only about a third have faced any kind of disciplinary or
crminal action. As of April 10, 2006, the DAA Project identified seventy-nine military
personnel who were ordered by commanders for court-martial.® (This number includes
summary courts-martial conducted abroad, for which thurty days’ confinement is the
maximum sentence.) Only one person, a civilian contractor, has been indicted in federal

court.

¢ Of the seventy-nine courts-martial ordered by commanders, fifty-four resulted in conviction

or a guilty plea. Another fifty-seven people have faced non-judicial proceedings in which
punishments include no or minimal prison time. (Sce box below on “Parallel Disciplinary

Mechanisms: Criminal and Non-judicial Proceedings.”)"

e 75 percent of the cases in which investigations were conducted do not appear to have

resulted in any kind of punishment (approximately 160 of the 210 investigated cases

involving approximately 260 accused personnel). The DAA Project found approximately
110 cases (involving approximately 190 accused personnel) were closed without
punishment. And in at least fifty cases (involving at least seventy other people), the Project
could not find any evidence that investigations had resulted in punishment and could not

determine whether the case was still open.

e Rescarchers identificd more than 1,000 individual criminal acts of abusc.

" As noted in the box “What the Government Says™ on page 16, a military Public Affairs official told DAA
researchers in eatly April 2006 that “there have been 85 Courts-Martial” to date, but did not respond to

requests for details on the names of the accused and the allegations that lead to the courts-martial, or provide
an explanation on whether the number refers to courts-martial that commanders have ordered or ones that
have actually been completed.

"I'he numbers of persons who have faced courts-martial or administrative proceedings should not be
directly compared with the overall numbers of cases investigated because many cases involve more than one

alleged perpetrator.
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¢ ‘The most common alleged types of abuse were assault (found in at least 220 cascs), usc of
physical or non-physical hurmiliation (at least nincty cascs), sexual assault or abusce (at least

sixty cases), and usc of “stress” techniques (at least forty cascs).
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Analysis

The numbers documented by the DAA Project reveal a genceral failure of accountability in
detainee abuse cases, particularly with respeet to commanders. Reasons include an apparent
disinclination by commanding officers and  civilian  authoritics to  pursue  meaningful
punishment of serious offenses, and a serics of general investigative failures, described in mose

detail below.

Criminal Punishments: Verdicts and Sentencing

Even though approximately 600 US. personnel are implicated in the cases of detainee abuse
documented by the DAA Project, as of Aprl 10, 2006, only seventy-nine military personnel are
known to have been recommended for court-martial, and only sixty-four appear to have
actually been court-martialed. (This number includes cleven summary courts-martial, in which
the maximum sentence s thurty days of confinement, and thirtcen special courts-martial, in
which the maximum sentence is one year).” Ten courts-martial are still pending, and charges

were dropped in the five other cascs.

ith respect to the sixty-four concluded courts-martial, the DA A Project found that:

e Approximately 85 percent—fifty-four of the sixty-four concluded courts-martial—resulted
in guilty verdicts on at least one charge. (In at least five instances, the accused pled guilty

before the verdict.) Ten defendants were acquitted of all charges or had verdicts overturned.

o Of the fifty-four guilty verdicts, forty resulted in sentences involving prison time (74
percent). In the other fourteen verdicts, defendants were sentenced to punishments not

involving prison time, such as extra duty, discharge, or reduction in rank.

e In close to 75 percent of the sentences resulting in confinement (thirty out of forty
instances), the punishment imposed was less than a year of prison time; the average
sentence was about four months. The remaining ten personnel were sentenced to
imprisonment for periods ranging from one vear to one instance of life imprisonment; the

average for the nine people sentenced to less than life was approximately four years.

' As noted above, another fifty-seven individuals faced non-judicial punishments.
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While those cases actually brought to court-martial produced a relatively high rate of
conviction, punishments that included prison time were not consistent. Substantial prison
sentences were given in a few high profile cases covered by the media, but a number of other
equally serious cases resulted in punishments far less severe. Fxamples of people sentenced to
significant prison time include Charles Graner and Ivan Frederick, both convicted for assaults
and other misconduct in the notorious photographed abuses at Abu Ghraib prison in late
2003, who were sentenced to ten and eight vears respectively. Two other soldiers have received
heavy sentences: Sgt. Michael P. Williams and Spec. Brent May were convicted of murder for
the killings of two men they detained near Baghdad in August 2004, Williams was sentenced to
life in prison; May was given five years.

However, other serious cases resulted in light punishments. Bxamples mclude:

e Tn April 2003, a Marine in the 3rd Battalion, 5th Marine Regiment in Traq was alleged to
have “mock executed” four Traqi juveniles by forcing them to kneel next to a ditch while
the Marine fired his weapon to simulate an execution. He was found guilty of cruelty and
maltreatment and sentenced to thirty days of hard labor without confinement, and a fine of
$1,056.%

e Tn April 2004, three Marines in the 2nd Battalion, 2nd Marine Regiment in Traq were alleged
to have shocked a detainee “with an electric transformer” during an interrogation.
According to investigation documents, a Marine witness stated that one of the three
Marines “held the wires against the shoulder area of the detainee and that the detainee
‘danced” as he was shocked,” a second Marine operated the transtormer, and a third
guarded the detainee. After court-martial, the first Marine was given one vear of
confinement and a dishonorable  discharge; the second received eight months  of
confinement and a dishonorable discharge. The third Marine, the detainee’s guard escort,

was given sixty days of confinement."

e In June 2003, two soldiers were charged in summary courts-martial with assault for beating
an lIraqi detainee. ‘The investigation determined that one of the soldiers punched the
detainee in the face several times and fractured his jaw, and that the other soldier also hit
the detainee. Both soldicrs were convicted of assault and were reduced in rank, ordered to

forfeit pay, and were sentenced to sixty and forty-five days imprisonment, respectively.

" See United States Marine Corps, USMC Allyged Detainee Abuse Cases Since 11 Sep 07, August 5, 2004,
retrieved April 17, 2000, at http:/ /www.aclu.org/ torturefoia/released/navy3740.3749.pdE.
™ See ibid.
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(Two other soldiers and a lieutenant were found guilty of assault in a non-judicial heatring

and given punishments not involving prison time.)

e Two homicide cases from December 2002, in Afghanistan, have resulted in only minor
punishments for the personnel prosecuted. (See appendix B: Sentencing in the December

2002 Bagram Homicides.)
Ofticers’ Liability Under the Command Responsibility Doctrine

The wvast majority of the courts-martial cases detailed here (95 percent) involved enlisted

personnel, not officers.

Under the doctrine of command responsibility, a long-recognized principle of U.S. domestic
and international law, commanders can be held criminally liable as principals for the criminal
acts of their subordinates, if they knew ot should have known about criminal activity, but did
not take steps to prevent it or to punish the perpetrators. For example, if prosecutors
demonstrate that commanders knew their troops were committing abuses, but failed to stop

them, the commanders can be charged as though they commirted the crimes themselves."”

Not a single U.S. military officer serving in Iraq, Afghanistan, or Guantidnamo Bay has been
criminally charged under the doctrine of command responsibility for detaince abuses
committed by his or her subordinates. The DAA Project found no evidence that the military

has even sought to prosccute officers under the doctrine of command responsibility.

As of April 10, 2006, only five officers had been criminally charged in connection with the
cases of abuse detailed in this report, and none under the doctrine of command responsibility.
Christopher Beiring, an Army captain, was charged for dereliction of duty in a case involving
the death of two detainees in Afghanistan in December 2002; charges against him were

" For a discussion of the concept of command responsibility in U.S. law, see In Re Yamashita, 327, U.S. 1, 16
(1946) and decisions under the Torture Victim Protection Act of 1991 (28 U1.S.C. § 1350) applying the
doctrine of command responsibility: TTilao v. Bstate of Terdinand Marcos, 103, T 3d 767, 777-78 (9th
Cir.1996); Kadic v. Karadzic, 70 F. 3d 232, 239, 242 (2d Cir. 1995); Paul v. Avzil, 901 F. Supp. 330, 335 (S.D.
Fla. 1994); Xuncax v. Gramajo, 886 F. Supp. 162, 171-172 (D. Mass. 1995). In a recent decision, Ford v.
Garcia, 289 17, 3d 1283 (11th Cir. 2002), family members of victims of atrocitics committed by members of
the Salvadoran National Guard filed a case in a Florida federal court against a general and the former minister
of defense. "I'he judge directed that the two generals could be held responsible for the crimes of their
subordinates if the defendants were in “effective command” and if they “lmew or should have known” that

petsons under their effective command were committing such crimes.
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dropped.” Andrew T.edford, a Navy lieutenant, was charged with assault and dereliction of
duty, among other counts, for his involvement in the November 2003 interrogation at Abu
Ghraib of Manadel al-Jamadi, an Tragi detainee who died in custody; Tedford too was
acquitted.” Three other officers—a lieutenant, a captain, and a major—were convicted at
court-martial for their involvement in detainee abuse; in all three cases the officers were
charged for direct participation in the criminal acts, and had taken part in abuses themselves or
had ordered troops to commit abuses.” One was sentenced to only two months in prison,
another to forty-five days, and the third was discharged and received no prison sentence.”

S Tim Golden, “Years After 2 Afghans Died, Abuse Case Falters,” New Yark Tizmes, February 13, 2006.

" Marty Graham, “L.S. Navy commando cleared in Abu Ghraily case,” Reuters, May 27 2005.

*® One case involved Lieutenant Jack Saville, who ordered troops to throw two Iraqi detainees into the Tigris
sentenced to 2 months of prison time. See “L.S. soldier gets 45 days for

River (one drowned); Saville wa
Iraqi assaults,” Reuters, March 15 2005. The second case involved Capt. Shawn Martin, who was convicted
of three counts of assault against detainees, including two assaults he carried out himself and a case in which
he ordered a detainee to dig his own grave and then fired shots next to the detainees head in 4 mock
execution. Martin was sentenced to 45 days prison time and a fine of §1,000 per month for twelve months.
See Erin Emery, “Officer sentenced to prison Convicted Amny captam gets 43 days, cut in salary,” Denver
Post, March 18, 2005. 'Ihe third case involved Maj. Clarke Paulus, who was convicted of ordering troops to
drag a detamee out of his cell by his neck, strip him naked and leave him outside; Paulus was not sentenced to

prison time but simply discharged from the military. See Seth I lettena, “Marine is sentenced in abuse of Iragi
prisoner,” Associated Press, November 12, 2004.
*® See preceding note.



299

Reliance on Non-judicial Hearings and Punishmenr

* For details on regulations governing criminal and administralive investigations, see Army Regulation 15-G,
Procedure for Tnvestigating Officers and Board of Officers, September 30, 1996, retrieved Apnl 17, 2006, at
http:/ /www.usma.cdu/TO/ regspubs /r15_6.pdf; Department of the Army, Adwnistrative Publications, 195
Series Collection, retrieved Aprl 17, 2006, at
http://www.army.mil/usapa/ cpubs /195_Scries_Collection_1Lhtml. lor additional information, sce | luman
Rights First, Cammand’s Respousibifity, p. 30 and fns. 429-441. A criminal investigation is required after the

death of any detaimee in L.S. custc

# As noted in Command's Responsibitsy, p. 30, administrative investigations, unlike criminal investigations, can
only he used to investigate an incident or individual within the appointing commander’s chain of command.
In other words, investigators cannot investigate wrongdoing at the level of, or higher than, the commander
who inifiated the mvestigation.

% See RCM 306.

® See ibid. If a commander orders a general court-martial, 2 pre-trial hearing must be held (known as an
article 32 hearing, roughly sinular to a civilian grand jury).

*UCM) art. 15.

* See UCMJ arts. 18-20.

® See RCM 201(F)(2) and RCM 1301(d)(1).
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0§ in

Under U.S. military law, commanders have broad discretion to hold non-judicial heatings

lieu of criminal prosecution.”

Even though non-judicial hearings are meant to adjudicate minor offenses and can result only
in relatively weak penalties like reprimands,” in practice, commanders in Irag, Afghanistan, and
at Guantinamo Bay have used these hearings in numerous cases that warranted criminal
prosccution. DAA Project rescarchers found that in over seventy instances, commanders who
were faced with evidence that supported criminal prosceution chose instead to impose non-
judicial punishments or to use non-punitive administrative actions.” (In addition to non-judicial
punishments, commanders can impose administrative disciplinary measures.) Many of the
personnel punished were implicated in segous abusces, including over ten personnel implicated
in homicide cases, and approximately twenty personnel implicated in assault cases. Little is
known about the results of non-judicial proceedings and other administrative processes,

because the military refuses to release information about them.

The following are some of the stories behind the numbers:

e An Army criminal investigation in January 2004 revealed that an Army specialist in the
300th Military Police Company in Iraq physically abused a detamnce and subjected him to a
“mock exccution” during a search operation in late 2003. The specialist took the detamnce
into a ficld away from other detainces and guards, “head-butted” the detaince, placed the
barrel of his unloaded M-4 automatic weapon in the detainee’s mouth, and “dry-fired” the
weapon. The specialist then put a round into the weapon and fired the round into the diet

next to the detainee.

Cominal Investigators concluded that the specialist had committed aggravated assaulr,

assault/battery, and negligent discharge of a firearm, and found probable cause to bring

7 See UCM), art. 15.

% See ibid. Sce also Rules for Courts-Martial (RCM) [hereinafter RCM], 306(c)(3), contained in the U.S.
Manual for Courts-Martial (MCM), United States (2005 ed.) [hereinafter MCM]; and MCM pt. V, § 5(b).

* The DAA Project identified 57 cases in which non-judicial article 15 hearings were used, and at least twenty

other cases in which other administrative disciplinary me

res were imposed. Military public affairs officials
told DAA Project researchers in April 2006 that the military has used non-judicial punishments agamst
ninety-three personnel, but it is unclear which of these cases overlap with the cases recorded by Project
researchers, because military officials have refused to identify the cases individually. See box on page 10,

“What the Government Says.”
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charges. Commanders instead ordered a non-judicial hearing, and the specialist received a

punishment of two months of extra duty, restriction to base, reduction of rank, and a fine.

Tn a case detailed in the military investigation report of Maj. Gen. George Tay and Tieut.
Gen. Anthony Jones, three soldiers in the 519th Military Tntelligence Battalion sexually

assaulted a female detainee in Traq in 2003.% The Tay-Jones report described the assault:

First, the group took her out of her cell and escorted her down the cellblock to
an empty cell. [Unnamed Soldier] stayed outside the cell while another held her
hands behind her back, and the other forcibly kissed her. She was escorted
downstairs to another cell where she was shown a naked male detainee and
told the same would happen to her if she did not cooperate. She was then
taken back to her cell and forced to kneel and raise her arms while one of the
soldiers removed her shirt. She began to cry, and her shirt was given back as
the soldier cursed at her and said they would be back.

During the Army’s criminal investigation, the victim identified the three soldiers from a
photograph lincup provided by military investigators. Two months later, the criminal
investigation was closed. Instcad of a court-martial, commanders chose to pumish the
soldicrs involved in this case non-judicially. The three soldicrs cach recetved one month of

confinement and one of the soldicrs was fined $500, while the other two were fined $750.

As uman Rights First documented in a February 2006 repost, non-judicial punishment, in
licu of prosccution, was taken against ninc Navy personnel implicated in the November
2003 homicide death of Manadel al-Jamadi at Abu Ghraib prison in Iraq. In another case,
the first reported death of a detainee in U.S. custody in Afghanistan, occurting in August
2002, commanders used non-judicial punishment cven after criminal investigators tound
probable cause to recommend charges of murder and conspiracy against four members of a
Special Forces unit who captured the detainee (a civilian non-combatant) and later shot him.
The troops” commander declined to order a court-martial and instead ordered that onc of
the soldiers simply be discharged from the military. (These cases are discussed in greater
detail in Appendix B))

® See Department of the Army, CID, CID Report of Investigation, January 30, 2004, retrieved April 17, 2006, at
http://www.acluorg/torturefoia/released /28 TF.pdf.

# Sec L

ones Report, case No. 2, p. 71. Sce also Department of the Aemy, Commanders Repor! of Disgplinary

ar Adminstrative Action and Ay Investigation (documents), retrieved April 17, 20006, at

http://www.aclworg/ torturefoia/ released / 2211 apdf (commander's report) and
http:// www.aclu.org/ torturefoia/released /22TFb.pdf (investigaton notes). See also, Elise Ackerman, “Abu
Ghraib Interrogators Involved in Afghan Case,.” Knight-Ridder, August 22, 2004.
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= his figure was provided by Aemy Public Affairs officials in e-mails to Project researchers in April 2006.

* See letter from William E. Moschella, Assistant Attomey General, to Senator Richard Durbin, January 17,
2006, retrieved April 17, 2000, at http:/ /www.aclw.org/images /asset_upload_file606_23910.pdf.
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Investigative Failures

Both the U.S. military and the Justice Department have the necessary resources and procedures
to investigate abuse allegations, document the facts, and determine whether prosecutions are
warranted. Yet the DAA Project found numerous cases in which authorities failed to mitiate
investigations, delayed in nitiating investigations (often adversely affecting their outcome), or
failed to follow basic investigative techniques, including interviewing victims and witnesses and

gathering physical evidence.

The following are examples of cases in which authorities either failed to investigate credible

allegations of abuse, or failed to conduct adequate or timely investigations of such altegations:

e On Junuary 2, 2004, US. forces in Traq arrested Reuters cameraman Salem Utreibi,
photographer Ahmad Mohammad Hussein al-Badrani, and driver Sattar Jabar al-Badrani,
aong with NBC cameraman Ali Muhammed Hussein al-Badrani. The arrests took place
near Fallujah, where the journalists were trying to film the wreckage of a downed US.
helicopter® The four were taken to Forward Operating Base Volturno and interrogated by
members of the US. 82nd Airborne Division. After three days, the men were sent to

Forward Operating Base St. Mere and released.

Tmmediately after their release, the four men told their employers that they had been
tortured and otherwise physically abused during their three days of detention. Ureibi and
Ahmad al-Badrani alleged that they were repeatedly kicked and hit (with enough force to be
knocked over) between and during interrogation sessions, subjected to sleep deprivation,
and forced to perform difficult and humiliating physical motions or hold painful stress
positions for hours at a time (including kneeling with their arms in the air, forced standing
overnight, and standing up-and-down repeatedly). Both say they were forced to drink large
quantities of water until they felt sick. Sattar al-Badrani and Ahmed al-Badrani also alleged
acts of degradation and humiliation: Ahmad was forced to put his middle finger in his anus
and then lick it, while Sattar was forced to put a finger in his anus and then smell it. Ureibi,
who says he was separated from the others, also alleged that he was forced to crawl around
on the floor with his head between another detainee’s legs. He reported that an object

* The description of this case is based on multiple sources, including: interviews with Salem Ureibi, Ahmad
Mohammad Hussein al-Badrani, and Sattar Jabar al-Badrani, by Reuters correspondent Andrew Marshall,
Baghdad, January 8, 2004; [ luman Rights Watch interview with Salem Ureibi, Baghdad, March 22, 2006; LS.
Army, “Reuters/NBC Employee Detention” (Unclassified Executive Summary), January 29, 2004; Letrer
from David Schlesinger (Reuters Global Managing Fditor) to lLawrence 11 Rita (special assistant to the
secretary of defense), February 3, 2004; letter from Lt. Gen. Ricardo Sanchez to David Schlesinper, March 5,
2004.
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(possibly a shoe) was put in his mouth and that soldiers said they would rape him and his
wife. Ali, who gave an account to NBC officials, also said that he was beaten and kicked,

and that he was subjected to sleep deprivation, stress positions, and forced exercises.

An unclassified executive summuary of the Army investigation into the case, dated January
29, 2004, reviewed statements obtained from soldiers involved in the detention and stated

that the detainees were “purposcfully and carefully put under

stress, to include sleep
deprivation, in order to facilitare interrogation; they were not tortured.” The summary then
dismissed the allegations of abuse by the four detainees as not credible. In a February 3,
2004, letter to Penragon offictals, Reuters called the Army investigation  “woctully
inadequate,” noting that investigators had only taken statements from soldiers and not
trom the alleged victims of the abuse. Reuters requested that investigators speak with the
journalists themsclves, but investigators never did so. In a March 2004 Ietter to Reuters, Lt
Gen. Ricardo Sanchez (then commander of U.S. operations in Iraq) stated that the military
would not reopen the case, and wrote that the “conclusions and findings of the
Investigating Officers are sound.” Lven after the Abu Ghraib scandal broke in late Aprl
2004, the military refused to reopen the investigation. In August 2004, the military again

confirmed to Reuters that the investigation was closed.

e On May 11, 2004, the T.as Augeles Times published an article by reporter Tracy Wilkinson
including allegations of abuse of women detainees at Abu Ghraib. These included five
women who said they were beaten, one who alleged she was raped, and another who said
she had been forced to take off her clothes in front of male guards.® The allegadons were
based on the accounts of Iraqi lawyers who visited the detainees and complained on their
behalf. Internal Army documents, disclosed later in 2004, indicated that an Army Criminal
Investigation Command (known as “CID”) investigation into the claims was initiated in late
May 2004.%* But the military’s own files show that the agents’ efforts to investigate the
allegations were minimal, and mostly limited to a review of case files or records at Abu

Ghraib ¥ In fact, otficials repeatedly recommended closing the case on the dubious grounds

ko

L'racy Wilkinson, “A Double Ordeal for Female Detainees,” Tos Angeles Times, May 11, 2004, p. Al

*® Army Criminal Investipative Command investipation notes and memorandum on the Las Auge/es Times case,
April-August 2004, retrieved April 17, 2006, at http:/ /www.aclu.org/ torturefoia/ released /1209_1247.pdf.

¥ Sce ibid. The investigators” efforts, with few exceptions, appear to have been focused on recording these
few investigatory efforts made and then recommending the case be closed. A June 23, 2004 inves tigation
report noted that the female attorney mentioned in the Las ~lngefes Times article visited Abu Ghraib in March
2004, interviewed five detainees, and reviewed the files for those five detainees. (It is unclear why agents
assumed this visit, n March 2004, would have bearing on the allegations, which were reportedly raised by

detainees in May 2004.) ‘T'he ir
Case Agent, who advised to close this RFA.” A month later, a notation dated July 20, 2004, reads: “Pending
one coordination w/|ith| Mr. || to locate Ms. ||. [f he is unable to locate her, then close this down. All females

stigation report concluded: “I'his office coordinated with the originating
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that another investigation suggested that two other women detainees at Abu Ghraib were
believed to have made false allegations about abuse. The final investigation report closed
the case because the investigation “failed to produce any identifiable subjects, all
investigative leads were exhausted in attempts to identify and interview the alleged victims. .
.7 Yet thete are few signs that leads were pursued let alone exhausted. According to the
investigation records, investigators were unable to identify the alleged victims. But the
records show that investigators did not interview Tracy Wilkinson, the author of the article,
or the Iraqi attorneys who visited the detainees and were identified in the article.

e According to detainee accounts from Abu Ghraib, a civilian interpreter working for the
contractor company Titan raped a juvenile male detainee at Abu Ghraib in November
2003.% These accounts were judged “credible” by, and contamned in, the U.S. military’s own

investigation into the abuses at Abu Ghraib, conducted by Major General Antonio Taguba

and issued i April 2004, A detainee witness told General Taguba’s investigators that he
heard and saw a male civilian interpreter rape a male juvenile detainee, and saw a female

U.S. soldier taking pictures. The detainee witness identified the civilian as a man named Abu

Hamid, of Tigyptian ethnicity. Hamid’s identity as a Titan interpreter is corroborated by the

military’s own criminal investigators as well as by a plaintiff in a US. civil suit against

Titan.® But, according to military records, U.S. criminal investigators “did not develop

sufficient evidence to prove or disprove [the witnessT allegations.” (The documents also

note that the delay in initiation of the investigation precluded gathering physical evidence.)

An undated email from an T'BI official to TBT director Robert Mueller suggests that the

except for two, who we already tifled for False Swearing m 0106-04-[illegible], have been released. According
to their custom, the females are forbidden to discuss these allegations.” On August 3, 2004, another entry
cited the failure to locate the victims and the allegation that two other women had, according to investigators,
been found to have made false allegations, and concluded: “close this.” The files discuss the fact that another
investigation identified a separate sexual abuse claim, but no further efforts to investigate the case appear to
have been made. The notes contain additional notations about how the limited steps already taken should be
better documented, and then on August 26, 2004, the > is closed.

* Department of the Army, CID, CID Report of Tnvestigation — Final (Cj/ $51-0123-04-CTD259-80248 (Aug, 26,
2004), retrieved April 17, 2006, at http:// www.aclw.otg/ torturefoia/ released /1209_1247 pdf.

* For details about this case, see the Taguba Report, annex 26; and records of Army criminal investigators
released under FOIA litigation, retrieved April 17, 2006, at

http://www.acluorg/ torturefoia/ released / FBL.121504.4311 pdf and

http:/ / www.aclu.org/ torturcfoia/released /294_334.pdf. See also, Joel Brinkley, “9/11 Sct Army Contractor
on Path to Abu Ghrath,” New York Tines, May 19, 2004, p. A13; Joel Brinkley, “Translator Questioned by
Army in lraq Abuse,” New York Times, May 23, 2004, p. A12; Osha Gray Davidson, “Contract to 'Lorture,”
Salan.com, August 9, 2004 [onlne], retrieved April 17, 2006, at:

http://dirsalon.com/story/ news/ feature / 2004/08/09/ abu_ghraib/index.html.

® See Second Amended Complaint, Saleh v. Titan Corp, No. 04 CV 1143 (L1.S. District Court for the
Southem District of California, filed July 30, 2005), retreved April 17, 2000, at http:/ /www.cct-

o

%620Complaint.pdf.

ny.org/v2/legal/docs/Saleh%620v %620 |itan¥a20Com%s20Second %20 Amended
y-0rg, & 3
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investigation may have been transferred to the Violent Crimes Section of the Department
of Justice, or alternatively to a Department of Justice task force working in the Fastern
District of Virginia.*"" DAA Project researchers requested information and updates on this
case from Department of Justice officials in April 2006; as of April 14, 2006 they had

received no response.

e The military and Department of Justice have not adequately investigated numerous cases of
detainee homicides, as recently documented in a Tebruary 2006 report by Human Rights
First,” including: the December 2005 death of Abu Malik Kenami (also referred to as

Abdureda Tafra Abdul Kareem), a 4d-year-old Tragi man, at a U.S. detention facility in

Mosul, Trag in December 2003; the November 2003 death of detainee Manadel al-JTamadi,
during an interrogation by CTA interrogator Mark Swanner, at the Abu Ghraib prison in
Trag; and the December 2002 death of an Afghan detainee during a CTA interrogation a

facility near Kabul, Afghanistan. (See Appendix B)

¢ Numcrous abuses allegedly committed at Abu Ghraib prison in late 2003 by Steven
Stefanowicz, a civilian interrogator then cmployed by the corporation CACI, are
documented both in an Army investigation conducted by Maj. Gen. George Fay and other
Army documents obtained by Iluman Rights Watch® Fay’s investigation report contains
allegations that Stefanowicz conspired with Army Sgt. Mike Hckroth and dog handler
Michacl Smith to use dogs to intimidate a detainee during an interrogation on or around
December 18, 2003. The Hay Report concludes that it is “highly plausible that |Stefanowicz|
uscd dogs without authorization and directed the abusc in this incident as well as others
related to this detainee” and that “lt appcarcd CIVILIAN-21  |Stefanowicz| was
encouraging and cven directing the MP abuse with dogs; likely a “softening up” technique
for future interrogations.” The Fay Report details another instance in which “|Stefanowicz|
bragged and laughed about shaving a detaince and forcing him to wear red women’s
underwear.” The same detainee told Army investigators that Stefanowicz tied him to his cell
window with his hands bchind his back, a position so painful that the detaince lost
consciousness. (Charles Grancr, himself found guilty of detaince abuse, has testitied that
Stefanowicz instructed him not to give the same detainee any pain medication, in order to
“break” him.) DAA Project rescarchers asked Departinent of Justice officials about the
Stefanowicz case in April 2006, but they refused to confirm whether it was among

Department of Justice detainee abuse cascs still being investigated.

' Email message from FBI official Chns Swecker to FBI Director Robert Mueller, retrieved April 17, 2006,
at http:/ /www.aclu.org/ torturcfoia/relcased /11B1_4882_4885.pdf.
* Human Rights First, Cammand’s Respansibility.

* Information here is derived from the liay-Jones Report, cases No. 15, 24 and 25; and from un-redacted

documents from the Fay-Jones investigation with the names of implicated personnel, on file with Human
Rights Watch.
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e In December 2002, a CIA officer working at a facility near Kabul, Afghanistan, allegedly
ordered an Afghan detainee to be stripped naked, dragged around naked on rocky ground,
and then restrained overnight, naked, in the cold* The detaince died that night—
presumably from hypothermia. An internal CIA investigation into the death resulted in a
criminal referral to the Department of Justice, but the Departiment of Justice has yet to
bring criminal charges. The officer implicated in the death was promoted. Department of
Justice officials refused to provide DAA Project rescarchers with any details about whether
this case was among detainee abuse casces still being investigated.

“ For details about the case discussed here, see Dana Priest, “CIA Avoids Scrutiny of Detainee Treatment,”
W ashington Post, March 3, 2005.
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Recommendations

ITundreds of credible allegations of abuses against detainces in U.S. custody abroad have not

been adequately investigated or prosccuted.

In order to remedy the serious problems documented here, the DAA Project makes the

following recommendations:

Congress should appoint an independent commussion to review U.S. detention and
interrogation operations worldwide in the “war on terror.” Such a commussion should
identify and analyze the systemic failures that have lead to widespread torture and abuse,

and make detailed and specific recommendations to ensure that reforms are instituted.

‘Lhe Secretary of Defense and Attormey General should order their departments to move
forward promptly with investigations of allegations of torture and other abuse of detainees
in U.S. custody abroad, to initiate prosecutions where evidence is uncovered, and to instruct
relevant authorities to ensure that appropriate criminal action be undertaken against all

persons implicated in killings, torture, and other abuse, whatever their rank or position.

The Secretary of Defense should appoint a single, high-level, centralized convening and

prosecuting authority (i.e., a single authority who can convene and prosecute courts-mustial)
across the branches of the military to investigate all U.S. military personnel—no matter their
rank—who participated in, ordered, or bear command responsibility for war crimes or
torture, or other prohibited mistreatment of detainees in U.S. custody. The creation of this
authority should be designed to buang uniformity, certainty, and a greater degree of

independent oversight to the process of discipline and punishment in the military; it should

allow for investigations and punishments of abuses at all levels of the military. The Secreta

of Defense should also issue instructions down the military chain of command specifying
that commanders should not use administrative investigations or non-judicial hearings for

rated

detainee cases in which claims of serious abuses including homicide, torture, aggrs

assault, or sexual abuse have been substantiated.

Congress should implement a check on officer promotions, by requiring that cach branch
of the military certify, for any officer whose promotion requires Senate confirmation, that
the officer is not implicated in any casc of detaince torture, abuse, or other mistreatment,

including through the doctrine of command responsibility.
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Appendix B: Sample Homicide Cases Documented by Human Rights First

Investigation Problems, Failures to Prosecute and Inappropriate Uses of Non-judicial

Punishment

¢ In December 2003, Abu Malik Kenami (also referred to as Abdureda Latta Abdul Karcem),
a 44-year-old Iraqi man, died in a U.S. detention facility in Mosul, Iraq*® U.S. military
personnel who examined him when he first arrived at the facility determined that Kenami
had no pre-existing medical conditions. As a disciplinary measure for talking, however,
Kenami was requited to do extreme amounts of excercise, atter which his hands were cutted
behind his back with plastic handeufts, he was hooded, and was forced to lic down among
other detainces in an overcrowded cell. Kenami was found dead the next morming, still
bound and hooded. No autopsy was cver conducted in connection with an initial
administrative investigation into Kenami’s death. Without an autopsy, no official cause of
death was determined. An internal review of the Kenami case was initiated after the Abu
Ghraib scandal became public. Army reviewers criticized the initial criminal investigation
for failing to conduct an autopsy, failing to interview the interrogators, medics, or detainees
present at the scene of the death, and failing to collect physical evidence. The Army has

taken no punitive or disciplinary action in the casc.

¢ Tn November 2003, Mark Swanner, a CTA interrogator, nine Navy special forces personnel,
and a sailor, were implicated in the interrogation death of a “ghost” detainee named

Manadel al-Jamadi at Abu Ghraib prison® (Pictures of Abu Ghraib personnel Charles

* Department of the Army, AR 75-6 Tnvestigation Tnto the Death of Abu Malik Kenami (Dec. 28, 2003), p. 2,
retrieved April 17, 2006, at http:/ /www.aclu.org/ torturcfoia/ released /032505,/1281_1380.pdf; Dep’t of the
Army, CID, CID Report of Investigation — Uinal — 0140-03-CID389-61697-5H9B (Jan. 1, 2004), p. 1, retrieved
April 17, 2006, at http:/ /www.aclworg/ torturcfoia/re 1/1DOA_1206_1234.pdf.

“ “Chost” detainees are those who were held off the books and hidden from the International Commiittee of

the Red Cross. Hor details about the case discussed here, see Human Rights First, Command’s Responsibility, p.
11. See also Jane Mayer, “A Deadly Interrogation,” The New: Yorker, November 14, 2005; John McChesney,
“The Death of an Tragi Prisoner,” All Things Considered, National Public Radio broadcast, October 27,
2005; Douglas Jehl and Tim Golden, “CIA s Likely to Avoid Charges in Most Prisoner Deaths,” New York
Tinzes, October 23, 2005, p. A6, David S, Cloud, “Navy Officer Found Not Guilty in Death of an Iragi
Prisoner,” New York Times, May 28, 2005, p. A6, David S. Cloud, “SEAL Officer Hears Charges in Court
Martial in Iraqi’s Death,” New York Tames, May 25, 2005, p. A6; Scth Llcttena, “Iraqi Died While Lung L'rom
Wrists,” Associated Press, February 17, 2005; Seth Hettena, “Navy SEAL: CIA Roughed Up Iraqi Prisoner,”
Associated Press, November 1, 2004; Office of the Armed Vorces Medical lixaminer, Final Auiopsy Repor,
Angopsy No. AMLOZ-504, JTanuary 9, 2004), [hereinafter Autopsy, al-Jamadi], p. 85, retreved April 17, 2006, at
http:// www.acluorg/ torturefoia/ released /041905 /m001_203.pd .
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Graner and Sabrina Harman posing with al-Jamadi’s body were among some of the most
notorious of the Abu Ghraib photographs published in April 2004.) U.S. forces did not
release al-Jamadi’s body to the Tnternational Committee of the Red Cross until February 11,
2004, more than three months after his death. The TCRC delivered the body to Baghdad’s
mortuary the same day, but an expert from Baghdad’s main forensic institute said that the
refrigeration of al-Jamadi’s body for that petiod made it difficult for the Iragis to establish
the real cause of death by autopsy. An autopsy conducted by the U.S. military five days after
al-Jamadi’s death had found that the cause of death was “Blunt Force Injuries Complicated
by Compromised Respiration.”

Of the ten Navy personnel accused by prosecutors of being involved in al-Jamadi’s death,
ninc were given non-judicial punishment, including rank reductions and letrers of
reprimand. A tenth was acquitted. After an investigation, the CIA referred the case to the
Department of Justice for possible criminal prosceution of CIA personnel involved, but no
charges have been brought. DAA Project rescarchers requested mformarion and updates
on the case from Department of Justice officials in April 2006, but as of April 14, 20006,

they had received no response.

o Tn the first reported death of a detainee in U.S. custody in Afghanistan, occurring in August
2002, an Army CID investigation found probable cause to recommend charges of murder
and conspiracy against four members of a Special Forces unit who captured a detainee (a
civilian non-combatant) and later shot him.* Investigators also recommended dereliction of
duty chatges against three of them and a charge of obstruction of justice against the highest-
ranking, a captain. After consultation with legal advisors, however, commanders decided
not to order a court-martial, and the case was closed. To date, the only action commanders
have taken in response to the criminal investigators’ recommendations is to reprimand the
captain for destroying evidence. The captain was disciplined—he had admittedly destroyed
evidence—but he received only a letter of reprimand. No further action was taken against
the four soldiers.

“ Autopsy, al-Tamadi, p. 83.

* For details about the case discussed here, see Human Rights First, Command's Responsibility, p. 11;
Department of the Army, CID, Criminal Investigative Ce ! Report of T eation—Linal (C)/ SSI-0114-02-
CID369-23525 -3HIA (May 23, 2003), Part 1, retrieved April 17, 2006, at
http://www.aclworg/torturefoia/ released / 745_814.pdf, and Part 4, retrieved April 17, 2006, at

http:/ /www.aclu.org/ torture foia/released/ 908_963.pdE. See also John J. Lumpkin, “Army Overturns Afghan
(05,

Death Hinding,” Associated Press, January 24,
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Sentences in the December 2002 Bagram Homicide Cases

The accountability record has been particularly poor in a set of cases in Afghanistan involving
two detainees who died at the Bagram airbase in December 2002 after suffering extensive
beatings and mistreatment by mulitary intelligence and military police. The events surrounding
the killings were investigated by Army criminal investigators, who recommended that at least
twenty-seven different personnel, including military police, be criminally charged, both for
crimes relating to the deaths and for other abuses of detainees at Bagram that were

documented during the investigation.

As of April 2006, most of the soldiers and officers implicated in connection with the killings
have avoided punishment, and none of the four who have been convicted were sentenced to
morte than a few months in prison (the sentences were two months, two-and-a-halt months,

three months, and five months, respectively).®

One of the military police not sentenced to prison time got a particularly light sentence: Willie
Brand, who admitted to kicking and striking one of the detainees over thirty times, and who
was initially charged with homicide and ultimately found guilty of cruclty and maltreatment,
assault, maiming, and making a falsc official statement—crimes that carried a potential sixteen-
year prison sentence—was only purushed with a rank reduction and received an honorable

discharge.®

ault and

Another soldier directly involved in beating the detainees and found guilty of a
dereliction of duty was merely fined $1000 (payable in four monthly installments of $250) and

- - C o o 51
given a letter of reprimand.

Moreover, though evidence was uncovered during the investigation that commanders up the
chain of command had authorized harsh interrogation methods at the time of the beatings, no
senior officers have even been investigated for criminal Lability under the command
responsibility doctrine. ‘Lhe one officer charged for command failures was charged for
dereliction of duty in failing to properly train his troops—and he was acquitted. No officer has

been charged in this case as a principal in the commission of any crime.

* This case is discussed in more detail in Human Rights First, Command’s Respousibility, pp. 14-15.

® See ibid.

' See “A Look at the Soldiers Charged in the Afghanistan Abuse Investigation,” Associated Press, October 5,
2005.
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