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(1)

ENERGY EMPLOYEES OCCUPATIONAL ILL-
NESS COMPENSATION PROGRAM: ARE WE 
FULFILLING THE PROMISE WE MADE TO 
THESE COLD WAR VETERANS WHEN WE 
CREATED THIS PROGRAM? (PART II) 

THURSDAY, MAY 4, 2006

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:35 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable John N. 
Hostettler (Chairman of the Subcommittee) presiding. 

Mr. HOSTETTLER. The Subcommittee will come to order. 
Today’s hearing is the second in a series of oversight hearings 

the Subcommittee will be holding on the Energy Employees Occu-
pational Illness Compensation Program Act, or EEOICPA. 

When we announced the Subcommittee was holding the first 
EEOICPA hearing, several Members of Congress who have facili-
ties covered under that act, contacted the Subcommittee to inquire 
whether there would be an opportunity for Member testimony 
about the program. 

There are facilities covered under this nuclear worker compensa-
tion program in 37 States and U.S. territories. 

This hearing was scheduled to give those Members that con-
tacted the Subcommittee that opportunity to testify on behalf of 
their constituents who are subject to the processes of the program. 

The Members of Congress appearing today represent facilities 
across the country: Tennessee, New Mexico, Colorado and Wash-
ington State. All four represent facilities where a petition has been 
filed for workers to become members of the Special Exposure Co-
hort, SEC. If designated a SEC member, individuals do not have 
to go through dose reconstruction and will receive a $150,000 lump 
sum payment plus medical benefits if diagnosed with 1 of 22 radio-
sensitive cancers. 

At our last oversight hearing on this matter, an OMB ‘‘passback’’ 
document was discussed that laid out five options for consideration 
with regard to the SEC petition process and review mechanisms. 
The purpose of those five options was to contain costs associated 
with the granting of new SEC petitions. 

It is anticipated that the Members of Congress testifying today 
may weigh in on the impact they believe implementation of those 
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options would have on the claimant community in their districts, 
as well as across the country. As I indicated at our last hearing, 
hopefully, we will all be better educated about this program by the 
end of the hearing, as well as more clearly see the priority issues 
that need to be addressed in subsequent hearings. 

I am sure we will hear today about the problems consistently 
faced by claimants when filing a claim or petition under this pro-
gram and assist the Congress in targeting the issues with the high-
est priority for reform. 

At this time, the Chair recognizes the Ranking Member from 
Texas, Ms. Jackson Lee, for 5 minutes for purposes of an opening 
statement. 

Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I am 
very delighted that we were able to work together on what I think 
is a very important hearing. 

It is important because Members are here because potential 
changes are directly impacting constituents that they represent. 
That is the basis of this process, to have the opportunity to listen 
to legislators in order to make the correct and appropriate deci-
sions. This Committee has a responsibility, as the Subcommittee on 
Immigration and Claims. 

Let me thank Mr. Wamp of Tennessee, Mr. Udall of New Mexico, 
Mr. Hastings of Washington, and Mr. Udall of Colorado, for your 
interest, and of course, your insight on effectively helping to secure 
safety and responsible response by this Government to those who 
have been injured by this particular occupational illness. 

From the World War II Manhattan Project to the present, thou-
sands of nuclear weapons workers have been employed to develop, 
build and test nuclear weapons. Many of them exposed to radiation 
day after day for years, and the vast majority of these workers 
were employed at facilities that were owned and operated under 
the direct regulatory control of the United States Government. The 
Energy Employees Occupational Illness Compensation Act of 2000 
established a Federal remedy for these workers. If they have con-
tracted radiation-related cancers, beryllium disease, or silicosis, 
they may be eligible for a lump sum payment of 150,000 in addi-
tion to prospective medical benefits. 

For radiation-related cancer claims the Department of Health 
and Human Services, through the National Institute of Occupa-
tional Safety and Health, is required to estimate a worker’s radi-
ation dose. It is not always possible, however, to estimate a work-
er’s radiation dose. And during the earlier years of the nuclear 
weapons programs, especially between the 1940’s and 1970’s, some 
workers were not monitored, and the monitoring that was done 
sometimes was inadequate. Also, some records have been lost or 
destroyed. 

So this act is an act that provides wholeness. It provides, if you 
will, a safety net, provides a remedy for cases where it is not fea-
sible to estimate radiation doses, and it is clear from job types that 
the worker’s health may have been in danger by radiation expo-
sure. 

Workers may petition to be administratively designated as a Spe-
cial Exposures Cohort, which establishes an unrebuttable presump-
tion that certain cancers are work related. Many of the Special Ex-
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posure Cohort are eligible for benefits if they have one of 22 speci-
fied radiosensitive cancers, and in general if they have worked at 
a covered facility for at least 1 year in a job that exposed them to 
radiation. Special Exposure Cohort petition goes through an initial 
evaluation, and its recommendation is then reviewed by the Advi-
sory Board before it goes to HHS Secretary for a decision. I think 
it is important to note, Mr. Chairman, that there are overlapping 
checks and balances. The Secretary makes a Special Exposure Co-
hort designation. 

The Administration recently declared its intention to reduce the 
number of Special Exposure Cohorts in a memorandum referred to 
as an ‘‘Office of Management and Budget passback.’’ The passback 
recommends establishing a White House-led interagency work 
group to develop options for administrative procedures that will 
contain the growth in the cost and benefits provided by the pro-
gram. 

At a previous hearing before this Subcommittee on March 1st, 
2006, Shelby Hallmark, the Director of Department Labor’s com-
pensation program, stated that cost containment is not a factor in 
deciding which claims to pay. But OMB has recommended the de-
velopment of cost containment procedures. 

Mr. Chairman, I think when you do have this difference of opin-
ion between executive representatives, it’s important for the Con-
gress to intercede and make a balanced judgment on what is best 
for the American people. 

I would point out also that specific options are mentioned in the 
passback, and these options reflect concern that the present system 
is biased in favor of granting Special Exposure Cohort Status. OMB 
recommends requiring Administration clearance of Special Expo-
sure Cohort determination; addressing any imbalance in member-
ship of President’s Advisory Board on Radiation and Worker 
Health; requiring an expedited review by outside experts of SEC 
recommendations, requiring the agency to apply conflict of interest 
rules and constraints to the Advisory Board’s contractor, and re-
quiring that the agency demonstrate that its site profiles and other 
dose reconstruction guidance are balanced. 

If these problems are existing within the system for granting 
Special Exposure Cohort status, the problems should be identified 
and corrected under the present umbrella, under the present struc-
ture. The objective of the passback recommendations, however, is 
to implement cost containment methods, not to identify and correct 
problems. The Department of Labor has said there are no cost con-
tainment problems. 

I will close by pointing out that bias in favor of compensation is 
not a flaw in the system for granting benefits. The act intends for 
the workers to have the benefit of the doubt when their claims are 
being adjudicated because of the difficult process of ascertaining 
their present situation. 

I will just simply say to you, Mr. Chairman, that there are family 
members who also would like to testify. We hope to submit their 
testimony into the record, but I can say to you that there are dev-
astating cases that we need to respond to. 

And I yield back. 
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Mr. HOSTETTLER. I thank the gentlelady, and without objection, 
the comments from family members, as well as others, can be en-
tered into the record, and the record should also reflect that in the 
future hearings we will have claimants as well as family members 
testify before the Subcommittee. 

[The information referred to was not available at the time this 
hearing was printed.] 

Mr. HOSTETTLER. Let me now turn to introductions of our panel 
of witnesses, a very distinguished panel of witnesses, I will say at 
the outset. As I was looking at my notes for the introduction, I did 
have to do some rearranging of my notes, in that my notes had 
Congressman Tom Udall and Congressman Mark Udall sitting next 
to each other, but I guess some action was taken on the part of the 
Subcommittee staff to separate the two. And I don’t know what’s 
behind that. [Laughter.] 

But I guess Congressman Doc Hastings will know more about 
that by the end of this hearing. 

Ms. JACKSON LEE. He’s the referee. 
Mr. HOSTETTLER. That’s right. 
Congressman Zach Wamp is currently serving his sixth term rep-

resenting Tennessee’s 3rd District. Before coming to Congress, the 
Congressman spent 12 years as a small business man and commer-
cial real estate broker. He is a Chattanooga native, and he and his 
family still make Chattanooga their home. 

Congressman Wamp has three facilities in his district, the Y-12 
National Security Complex, the Oak Ridge National Labs, and the 
now closed Oak Ridge K-25 Gaseous Diffusion Plant. 

An SEC petition and recommendation for a partial Special Co-
hort for some Y-12 workers is being evaluated by the Advisory 
Board on radiation and worker health, and several others are being 
evaluated by NIOSH. K-25 facility workers were designated SEC 
members when the law was enacted in 2000. Mr. Wamp was a co-
sponsor of EEOICPA and testified before the Subcommittee on the 
legislation in 2000. Congressman Wamp’s district is also home to 
Oak Ridge Associated Universities, the primary contractor per-
forming radiation dose reconstruction and evaluating Special Co-
hort petitions. 

Congressman Tom Udall is currently serving his fourth term in 
Congress, representing the 3rd District of New Mexico. Mr. Udall 
graduated from Prescott College, began his education in law at 
Cambridge University in England, and ultimately graduated with 
a juris doctor from the University of New Mexico School of Law. 
He then was the law clerk of Chief Justice Oliver Seth of the U.S. 
Tenth Circuit Court of Appeals, served as Assistant Attorney Gen-
eral in the Criminal Division, and was Chief Counsel to the De-
partment of Health and Environment. Tom Udall served as New 
Mexico’s Attorney General. He comes from the Udall family, who 
is famous for their public service. His father, Stewart Udall, was 
elected four times to Congress, and then was Secretary of the Inte-
rior for Presidents Kennedy and Johnson. 

Congressman Tom Udall represents Los Alamos National Lab-
oratory, one of the Nation’s two nuclear weapons laboratories. An 
SEC petition is pending at Los Alamos. Tom Udall was a cospon-
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sor—and my notes got separate here—and testified before the Sub-
committee in 2000. 

Congressman Doc Hastings represents the 4th District of Wash-
ington State. This is his sixth term in the U.S. House of Represent-
atives. Before coming to Washington, Congressman Hastings, a na-
tive and current resident of Pasco, Washington, spent 8 years in 
the Washington State Legislature. 

Prior to his political career, he studies business administration 
at Columbia Basin College and at Central Washington University, 
and then ran his family’s business, Columbia Basin Paper and Sup-
ply in Pasco. 

The Hanford facility is located in Congressman Hastings’ district. 
An SEC petition is pending before NIOSH for individuals who 
worked at Hanford in the 1940’s. The Hanford Reservation is also 
home to Pacific Northwest Laboratories. 

Congressman Mark Udall is serving his fourth representing Colo-
rado’s 2nd Congressional District. A graduate of Williams College, 
he began his professional career with the Colorado Outward Bound 
School as a course director and educator, and then as executive di-
rector. 

Mark Udall entered politics in 1997 as a representative in the 
Colorado State House. He then followed in his father’s, ‘‘Mo’’ 
Udall’s footsteps, a Member of Congress for 30 years, by running 
for Congress. 

Congressman Mark Udall represents the individuals who worked 
at the Rocky Flats Plant facility. It was closed and cleanup finished 
in 2005. An SEC petition and a NIOSH recommendation on that 
petition are currently being evaluated by the Advisory Board on 
Radiation and Worker Health. Mr. Udall was a cosponsor of 
EEOICPA in 2000, and testified before the Subcommittee in 2000. 

Once again, gentlemen, thank you for your presence here. At this 
time we will turn to your testimony. As you all are painfully famil-
iar with the 5-minute rule, if you can summarize your remarks 
within that 5 minutes, and without objection, your written testi-
mony will be made a part of the record. 

The Chair recognizes Congressman Wamp from Tennessee. 

TESTIMONY OF ZACH WAMP, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TENNESSEE 

Mr. WAMP. Mr. Chairman, beyond the traditional gratitude to 
the Subcommittee, the Chairman and Ranking Member and all the 
Members, for the ability to appear here today, I just want to say 
to you, Mr. Chairman, rarely do you see a Subcommittee Chair-
man, particularly from a State who is not directly affected by a pro-
gram like this, take such a personal interest, and I’m grateful that 
you have dug into the details here, and with the person to your im-
mediate right, really learned a lot about this program that some-
times Members of Congress would not take the time to learn. 

Our Nation’s nuclear workers and their families deserve fair and 
timely compensation for work-related illnesses. Having met with 
many of these workers over the years, my heart goes out to all 
those who have sacrificed their health for the defense of our coun-
try. I’ve worked hard with a bipartisan group in Congress to com-
pensate workers who were harmed by their work at Oak Ridge and 
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other DOE facilities. Our efforts paid off with the creation of 
EEOICPA. 

EEOICPA has been a tremendous success in many ways. Accord-
ing to the Department of Labor, more than $330 million in com-
pensation has been paid to some 2,000 Tennessee workers or their 
families. Since the beginning of this program the Federal Govern-
ment has also made more than $25 million in medical payments to 
sick workers in our State. We celebrate the successes in helping 
these families who sacrificed so much. 

But it is clear that not everyone Congress intended to be com-
pensated by this program has been helped. Since passage of 
EEOICPA, my office has worked with hundreds of East Ten-
nesseans to guide them through this new and complex payment 
system. The compensation program took the Department of Energy 
and the Department of Labor much too long to set up. 

Many former workers say the entire process still takes too long. 
My offices report that difficult cases often take several years to 
complete. Some claimants feel they can’t get adequate updates 
from NIOSH, the National Institute for Occupational Safety and 
Health. Many of my constituents want to see changes made in the 
law. 

I have the highest regard for the work of the Oak Ridge Associ-
ated Universities, which is playing a key role in the compensation 
process. ORAU was awarded the contract to provide radiation dose 
reconstruction in support of the EEOICPA program. This organiza-
tion has an exceptional track record of quality performance in its 
work. 

ORAU has completed almost 14,000 dose reconstructions to date, 
and approximately one in four of the dose reconstruction claims 
have qualified for compensation. To perform this work, ORAU has 
gathered nearly 2 million pages of records and developed more 
than 150 detailed documents about DOE facilities. 

While there have been some major challenges in performing this 
complex work, ORAU tells me that when there is a question about 
an exposure, the benefit of the doubt goes to the worker. When as-
sumptions or estimates are necessary, they made to favor the 
claimant. 

ORAU’s goal is to use the very best science currently available 
to produce dose reconstructions with sufficient accuracy to fairly 
determine compensation under the EEOICPA program. 

While parts of EEOICPA have been slow to evolve, it is my per-
sonal hope that the program will become an accurate and efficient 
tool to compensate workers for their illnesses. This was the intent 
of our original legislation. 

As your Subcommittee continues to investigate this process, I 
hope to work with you, Mr. Chairman, and the Members of this 
Subcommittee, and your staff, to provide you with good information 
from my constituents about their experiences to help you make 
changes to improve the program, so that no justified workers are 
left without proper compensation for their essential services to our 
Nation. 

I thank you again for bringing attention to this important issue, 
and for allowing me to testify here today, and I yield back. 

[The prepared statement of Mr. Wamp follows:]
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PREPARED STATEMENT OF THE HONORABLE ZACH WAMP, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TENNESSEE 

I would like to thank Chairman Hostetler, Ranking Member Jackson Lee and 
members of the subcommittee for inviting me to testify here today on this very im-
portant issue of the Energy Employees Occupational Illness Compensation Program 
Act (EEOICPA). 

Our nation’s nuclear workers and their families deserve fair and timely compensa-
tion for work-related illnesses. Having met with many of these workers over the 
years, my heart goes out to all those who have sacrificed their health for the defense 
of this country. I have worked hard with a bipartisan group in Congress to com-
pensate workers who were harmed by their work at Oak Ridge and other DOE fa-
cilities. Our efforts paid off with the creation of EEOICPA. 

EEOICPA has been a tremendous success in many ways. According to the Depart-
ment of Labor, more than 330 million dollars in compensation has been paid to 
some 2,000 Tennessee workers or their families. Since the beginning of this pro-
gram, the federal government has also made more than 25 million dollars in med-
ical payments to sick workers in our state. We celebrate the successes in helping 
these families who sacrificed so much. 

But it is clear that not everyone Congress intended to be compensated by this pro-
gram has been helped. Since passage of EEOICPA, my office has worked with hun-
dreds of East Tennesseans to guide them through this new and complex payment 
system. The compensation program took the Department of Energy and the Depart-
ment of Labor much too long to set up. 

Many former workers say the entire process still takes too long. My offices report 
that difficult cases often take several years to complete. And some claimants feel 
they can’t get adequate updates from NIOSH, the National Institute for Occupa-
tional Safety and Health. Many of my constituents want to see changes made in the 
law. 

I have the highest regard for the work of the Oak Ridge Associated Universities 
which is playing a key role in the compensation process. ORAU was awarded the 
contract to provide radiation dose reconstruction in support of the EEOICPA pro-
gram. This organization has an exceptional track record of quality performance in 
its work. 

ORAU has completed almost 14 thousand dose reconstructions to date and ap-
proximately one in four of the dose reconstruction claims have qualified for com-
pensation. To perform this work, ORAU has gathered nearly two million pages of 
records and developed more than 150 detailed documents about DOE facilities. 

While there have been some major challenges in performing this complex work, 
ORAU tells me that when there is a question about an exposure, the benefit of the 
doubt goes to the worker. When assumptions or estimates are necessary, they are 
made to favor the claimant. 

ORAU’s goal is to use the very best science currently available to produce dose 
reconstructions with sufficient accuracy to fairly determine compensation under the 
EEOICPA program. 

While parts of EEOICPA have been slow to evolve, it is my personal hope that 
the program will become an accurate and efficient tool to compensate workers for 
their illnesses. This was the intent of our original legislation. 

As your subcommittee continues to investigate this process, I would hope to work 
with you, Mr. Chairman, the members of your subcommittee and your staff to pro-
vide you with good information from my constituents about their experiences to help 
you make changes to improve the program, so that no justified workers are left 
without proper compensation for their essential services to our nation. 

I thank you again for bringing attention to this important issue and for allowing 
me to testify here today.

Mr. HOSTETTLER. Thank you, Congressman Wamp. 
The Chair now recognizes Congressman Tom Udall for 5 min-

utes. 

TESTIMONY OF TOM UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW MEXICO 

Mr. TOM UDALL. Thank you, Mr. Chairman. We appreciate you 
holding this hearing, and very much appreciate being here today. 
I’d also like to thank you for your work on this issue, and appre-
ciate Sheila Jackson Lee’s interest in this issue also. 
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My constituents and I know we have friends on this Committee. 
Mr. Chairman, I have submitted longer remarks for the record, but 
will highlight some of my points in the time allotted. 

I represent constituents who are sick and dying as a result of 
being exposed to harmful doses of radiation by working at Los Ala-
mos National Laboratory. These men and women are, and have 
been, awaiting compensation. The creation of the Energy Employ-
ees Occupational Illness Program came with promises to provide 
timely, uniform and adequate compensation to these Cold War vet-
erans. 

Unfortunately, Mr. Chairman, we are finding that these prom-
ises are not being met. In fact, at LANL, in the last 51⁄2 years since 
enactment of the EEOICPA, only 326 out of 800 dose reconstruc-
tion cases have been completed. In many LANL cases, delays in re-
ceiving compensation stem from missing or misreported dosimetry 
measurements. 

As an example, I have with me an internal dose chart for one of 
my constituents that I would like to submit for the record. This 
constituent began working at LANL in 1948, and his file shows 
many exposures to plutonium, americium and other toxic sub-
stances. In this particular case, the information submitted by 
LANL to NIOSH for dose reconstruction, omits measurements for 
the year 1950. Looking at other documents in his file, however, 
shows that he experienced numerous exposures to radiation in 
1950. This same internal dosimetry chart contains measurement 
estimates for the claimant through the year 1999. Sadly, the claim-
ant died in 1982. 

It’s my understanding that NIOSH may currently be using addi-
tional data, but this information has not been shared with any of 
my constituent claimants. 

Due to the unreliable nature of radiation dose records such as 
this example in these early years of LANL operations, a petition 
has been submitted to NIOSh for a Special Exposure Cohort. The 
SEC would cover all Los Alamos workers from 1944 to 1971. I in-
troduced legislation during the 108th Congress, and am planning 
to introduce again, calling for SEC status for LANL claimants. 

My bill is only one of several SEC measures proposed by many 
in Congress. Unfortunately, as we know, legislation and SEC peti-
tions face an uphill battle. The uphill battle was apparent even be-
fore the OMB passback memo recently surfaced, discussing efforts 
to quote—and I quote from the memo—‘‘contain the growth and the 
cost of benefits provided by the program.’’

This is clearly contrary to the intention of the program and must 
be fought. By itself, the cost containment mentioned in the 
passback memo is alarming. Coupled with the recent actions in the 
President’s Advisory Board on Radiation and Worker Health, it is 
downright disturbing. 

Recently, one of my constituents, Richard Espinoza, was removed 
from the Advisory Board without any apparent cause. I’m con-
cerned that his removal, and one other Board member, has shifted 
the prospectus of the Board from one that was evenly balanced to 
one that is hostile to claimants. 

One other point I would like to touch on, Mr. Chairman, is the 
NIOSH contract with ORAU. Any Federal contract that balloons 

VerDate 0ct 09 2002 13:31 Dec 07, 2006 Jkt 000000 PO 00000 Frm 00012 Fmt 6633 Sfmt 6601 G:\WORK\IMMIG\050406\27335.000 HJUD1 PsN: 27335



9

from 70 million to 200 million should be closely examined, and we 
commend the Committee for looking into this. Huge administrative 
costs for troubling results are inexcusable. 

Also, of the 19-member ORAU team responsible for the LANL 
site profile, 7 are current, and 3 are retired employees of LANL’s 
radiation safety programs. 8 of these 10 employees do not have con-
flict of interest disclosure statements posted on the ORAU website. 
This is in contravention of ORAU’s contract with NIOSH. The fail-
ure to police conflict of interest, and recycling those who defended 
these claims for the Government, is unacceptable. 

I’m eager to work with my colleagues to address these and other 
glaring deficiencies in the implementation of the EEOICPA. We 
must address them so that these courageous Cold War veterans 
can finally receive the relief and compensation they so rightly de-
serve. 

Thank you again for allowing me to testify, and I welcome any 
questions the Committee may have. 

[The prepared statement of Mr. Tom Udall follows:]

PREPARED STATEMENT OF THE HONORABLE TOM UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW MEXICO 

Mr. Chairman, thank you for inviting me to testify today on behalf of my constitu-
ents in New Mexico who are sick and dying while awaiting compensation as a result 
of their work at our nation’s nuclear weapons facilities. 

My congressional district contains many DOE contractor facilities, the largest of 
which is the Los Alamos National Laboratory which has been in operation since 
1942. Scientists at LANL developed the atomic bomb and today the lab serves as 
one of two major weapons design laboratories. I, along with my New Mexico col-
league Senator Jeff Bingaman, hosted the first public hearings in New Mexico on 
this issue and worked to ensure that our constituents would be covered as part of 
the Energy Employees Occupational Illness Program Act of 2000. I supported pas-
sage of this legislation with the understanding that EEOICPA would provide ‘‘time-
ly, uniform, and adequate’’ compensation to these Cold War veterans. 

Unfortunately, the agencies implementing this program have not fulfilled the 
promise of a ‘‘timely, uniform and adequate’’ program that was made to the cold war 
veterans of the national labs in New Mexico when the law was enacted. Progress 
has been slow for Subtitle E claims for those made ill by exposure to toxic sub-
stances at DOE facilities. In the 51⁄2 years since enactment, only 326 out of 800 dose 
reconstruction cases have been completed at LANL. 

At the time of EEOICPA’s passage, DOE contractor employees and their families 
expected that the involvement of NIOSH, an agency of the Department of Health 
and Human Services, would carry out radiation dose reconstructions used for com-
pensation decisions in a manner independent of the Department of Energy and its 
contractors. To maintain public confidence, Congress allowed only a minor role for 
DOE—mainly records recovery. The DOE’s historically flawed radiation protection 
programs gave rise to the problem, and secrecy policies kept information concealed 
for decades. 

Under EEOICPA, DOE is explicitly excluded from the development of methods for 
dose reconstruction. DOE is supposed to be confined to the retrieval of information. 
However, NIOSH contracted with Oak Ridge Associated Universities (ORAU) and 
Battelle, two large DOE contractors to carry out dose reconstruction work, and 
evaluate SEC petitions. The ORAU Team is dominated by consultants and sub-
contractors entwined with DOE and site contractors. In some cases, these consult-
ants have pre-EEOICPA records of working as expert witnesses against state work-
ers’ compensation claimants at the very sites where they now perform dose recon-
structions. Nowhere in the legislative history of EEOICPA did we envision turning 
this program back to the DOE site technicians who were part of the programs which 
necessitated passage of EEOICPA in the first place. 

My constituents have raised concerns about the integrity of data which is being 
provided to NIOSH. For example, at Los Alamos, data on internal doses of pluto-
nium and americium which NIOSH uses in dose reconstruction comes from a data 
base that was assembled by the site contractor several years before enactment of 
EEOICPA. NIOSH has not systematically compared these numbers to primary his-
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torical documentation of contamination episodes, a process called verification and 
validation (or ‘‘V and V’’), despite the fact that the primary historical documentation 
is available at Los Alamos. Some of my constituents’ dose reconstructions entailed 
little more than NIOSH ‘‘plugging and chugging’’ the numbers provided by the site 
contractor. Other reports consist of a series of default assumptions made in the ab-
sence of recorded badge readings. Public confidence is eroded every time NIOSH re-
ports a radiation dose that is simply cut and pasted from the site contractor’s 
records. 

My offices in New Mexico stay busy assisting these EEOICPA claimants. In an 
effort to determine why so many of my constituents’ claims are being denied, it ap-
pears that in many cases, dosimetry measurements are missing for entire years of 
employment and in other cases those measurements are misreported. I have with 
me an internal dose chart for one of my constituents who began his work at LANL 
in 1948 and whose file contains many exposures to plutonium, americium and other 
toxic substances. I would like to submit this chart for the record if I may. In this 
particular case, the information submitted by LANL to NIOSH for dose reconstruc-
tion omits measurements for the year 1950, although elsewhere in his file, there are 
documents indicating that he experienced numerous exposures to radiation in 1950. 
This same internal dosimetry chart contains measurements for the claimant 
through the year 1999. Unfortunately, the claimant died in 1982. 

This problem is further illustrated in another example from my congressional dis-
trict. A New Mexico legislator, the late Ray Ruiz, grew up in Los Alamos and 
worked at the Lab as an ironworker in his younger days. His wife, Harriet Ruiz, 
who now serves in the state legislature, remembers a period of time in about 1964 
when Ray accidentally received an internal dose of radiation at work. Some of the 
standard procedures for a worker who was ‘‘hot’’ in those days were followed—re-
moval from radioactive work areas, periodic monitoring. At home, Harriet remem-
bers how they were trying to get pregnant for a third time. Ray’s sperm count, in 
turned out, was so low for him to be considered ‘‘sterile,’’ according to one of the 
doctors they visited. They gave birth to a healthy baby in 1966. 

Decades later, following Ray’s passing due to asbestos-related cancer, Harriet ob-
tained his medical file from the Lab. Curiously, the radiation dosimetry report 
shows ‘‘all zeroes’’ for that period of time in the mid-1960’s. The file contains no doc-
umentation of the internal contamination episode. 

State Representative Ruiz is now spearheading a petition to NIOSH for a special 
exposure cohort to cover all Los Alamos workers from 1944 to about 1971, due to 
the unreliable nature of radiation dose records in these early years of LANL oper-
ations. 

In addition, during the last Congress I introduced, and am planning to introduce 
again, legislation calling for an SEC status for LANL claimants, but my bill is one 
of several SEC measures proposed by members of Congress. My bill and the SEC 
filed by Harriett Ruiz are both headed for an uphill battle. I believe that any at-
tempts by the White House to influence SEC designations by ‘‘tilting’’ the member-
ship of the President’s Advisory Board on Radiation and Worker Health or intro-
ducing additional bureaucratic layers in the approval process, would be devastating 
to future SEC petitions. 

I am very concerned about the current composition of the Advisory Board. 42 USC 
7384(o)(a)(2) requires ‘‘a balance of scientific, medical and worker perspectives.’’ Re-
cently, one of my constituents, Richard Espinosa, was removed from the Advisory 
Board without any apparent cause. The OMB Passback for the Department of Labor 
indicates a desire to contain the cost of benefits under EEOICPA. One of the mecha-
nisms identified was to ‘‘address any imbalance in the membership for the Advisory 
Board on Radiation and Worker Health.’’ I do not know if this explains his removal, 
but we are troubled that of the eleven members currently on the board, only two 
are workers. A fair reading of the law would require 4 workers out of 12 members. 

A similar bias seems to exist on the 19-member ORAU team responsible for the 
LANL site profile. This team has a majority membership of seven current and three 
retired employees of LANL’s radiation safety programs. Eight of these ten employ-
ees do not even have conflict of interest disclosure statements posted on the ORAU 
website, in contravention of ORAU’s contract with NIOSH. 

In addition, the NIOSH contract with ORAU is of grave concern. Any federal con-
tract that mushrooms from $70 million to $200 million should be closely examined, 
and we commend the Committee for looking into this. The draft site profile docu-
ment for Los Alamos prepared by ORAU for NIOSH is riddled with omissions and 
erroneous assumptions. For example, the site profile lacks credibility on the simple 
issue of collective (‘‘population’’) doses incurred by the workforce in years past. For 
selected years during the 1970’s and early 1990’s, the collective doses in the site pro-
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file are 10% to 50% lower than those reported at the time by DOE in a widely avail-
able series of reports. 

In sum, huge administrative costs for troubling results are inexcusable. The fail-
ure to police conflicts of interest and recycling those who defended these claims for 
the government is unacceptable. 

To remedy these glaring deficiencies in the implementation of EEOICPA, I am 
eager to work with my fellow members of Congress to:

1. Restore balance to the Advisory Board on Radiation and Worker Health by 
amending the Act to give Congress a role in appointing members of the 
Board.

2. Ensure that the Advisory Board and its audit contractor have the funds they 
need to do the job. DOL has proposed cutting these funds in its FY 07 budget 
request.

3. Impose and enforce stringent conflict of interest criteria on ORAU and its 
staff, and install leadership in NIOSH that will restore the necessary exper-
tise and independence to make timely and credible decisions.

4. Adopt authorizing legislation to establish a technical assistance program for 
citizens, workers and families seeking to file petitions for Special Exposure 
Cohort status. Ordinary citizens are at a serious disadvantage when it comes 
to retaining technical expertise, and are ill equipped to command the nec-
essary expertise in health physics. Several universities would be well-quali-
fied to provide this technical assistance.

I want to thank the Chairman and Ranking Member for holding this hearing 
today and for your efforts in conducting oversight on the Energy Employees Occupa-
tional Illness Compensation Program Act. 

I look forward to working with you and my fellow members of Congress as we 
explore ways to remedy these glaring deficiencies so that these courageous Cold War 
veterans can finally receive the relief and compensation they so rightly deserve.

Mr. HOSTETTLER. Thank you. Without objection, your paper will 
be submitted for the record. 

The Chair now recognizes Congressman Hastings for 5 minutes. 

TESTIMONY OF DOC HASTINGS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON 

Mr. HASTINGS. Thank you very much. Chairman Hostettler and 
Ranking Member Jackson Lee and Members of the Committee, I 
appreciate your holding this hearing and your interest in making 
certain that this compensation program is working for those who 
had suffered illness due to their work at Federal nuclear site, in-
cluding Hanford in my district. 

Let’s not forget that the nuclear production work performed at 
these sites and at Hanford helped with World War II and the Cold 
War. We owe a huge debt of gratitude to those workers for their 
contributions to our Nation’s security. As we do with our veterans, 
the Federal Government has a moral responsibility to aid in the 
care of those who have been made ill as a direct result of their 
work in service to our Nation. 

With my support, Congress enacted legislation in October of 2000 
to establish a compensation program for these workers, and I was 
pleased to stand with Energy Secretary Bill Richardson at the un-
veiling of the new Energy Employees Occupational Illness Com-
pensation Program. 

However, nearly 5 years since this program began accepting 
claims in July of 2001, it has not lived up to the expectations of 
Congress and it has left thousands of workers and their families 
waiting and wondering. While a great deal of taxpayer money has 
been spent administering this program, results have been achieved 
for only a small percentage of the workers. 

VerDate 0ct 09 2002 13:31 Dec 07, 2006 Jkt 000000 PO 00000 Frm 00015 Fmt 6633 Sfmt 6601 G:\WORK\IMMIG\050406\27335.000 HJUD1 PsN: 27335



12

A 2004 GAO report noted that during the first 30 months of the 
program, the Department of Energy had completely processed only 
6 percent of the cases that had been filed under that part of the 
program. That means 94 percent of those who had filed a claim 
were left with no decision after 21⁄2 years. 

The record was completely unacceptable, and as a result, Con-
gress responded. With my support, the Department of Energy’s por-
tion of the program was transferred to the Department of Labor. 
Given the Labor Department’s extensive experience with com-
pensation claims, we felt this change would result in a quicker 
processing of workers’ claims. Unfortunately, the progress is still 
slow, and thousands still wait. 

Today, nearly 6 years after the program was created, only 10.5 
percent of the claims filed nationally under this transferred portion 
of the program have been processed. And at Hanford, less than 10 
percent of the cases have been processed. 

We all recognize that this is a complex program. It often involves 
going back in time some 60 years to try to assess radiation expo-
sure with little records to guide decisions. Yet, this is no excuse. 

But to give a little perspective, consider this: In 1943, during the 
height of World War II, in the middle of a remote desert in central 
Washington State, and under the secrecy of the Manhattan Project, 
51,000 workers labored to build the Hanford site infrastructure and 
the B Reactor, the world’s first full-scale plutonium production re-
actor. It took 13 months to construct the B Reactor, which pro-
duced the nuclear material for the first ever nuclear explosion, the 
Trinity test in New Mexico, and for the bomb that dropped on Na-
gasaki that helped win the Second World War. 

Mr. Chairman, if workers can build the world’s first nuclear reac-
tor in 13 months starting from scratch, surely the Federal Govern-
ment should be capable of getting these claims processed after 5 
years. Unfortunately, this has not been the case. 

The slow pace of claims processing is not the only concern. Mr. 
Chairman, as you have addressed in your previous hearings on this 
issue, the Office of Management and Budget has exchanged docu-
ments with the Department of Labor that are focused upon control-
ling cost. There is nothing wrong with controlling cost. But unfortu-
nately, the focus is not on the cost associated with the Depart-
ment’s administration of the program or making the bureaucracy 
function more efficiently, where the emphasis ought to be, in my 
view, but rather on the payment of compensation to workers for 
their illness. This amounts to injecting a political, budgetary ele-
ment into independent science and fact-based decisions on the pay-
ment of workers’ claims. 

As thousands of workers still wait for answers on their claims, 
the Government should be looking for ways to make this program 
work better, not ways to cut corners and deny workers their due. 

These workers played a vital role in our Nation’s defense for 
many years. They deserve a timely decision on their claim. They 
deserve a fair decision based on scientific facts. And if it is found 
that their illness has been caused by their work, then they deserve 
just compensation. 

Congress reacted to create this program. Congress acted when 
DOE failed in its implementation of this program. Our intent is 
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clear and the law is clear: it is time for these claims to be reviewed 
and resolved in a timely manner without political interference and 
with a deep respect for the workers who made these contributions 
to our Nation at a very real cost to their health. 

Again, I want to thank the Committee for their interest, and 
holding this hearing and a series of later hearings on this issue, 
and I look forward to working with you on a resolution to some of 
the problems that we face. 

Thank you very much. 
[The prepared statement of Mr. Hastings follows:]
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PREPARED STATEMENT OF THE HONORABLE DOC HASTINGS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON
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Mr. HOSTETTLER. Thank you, Congressman Hastings. 
Congressman Mark Udall, you are recognized 

TESTIMONY OF MARK UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO 

Mr. MARK UDALL. Thank you, Mr. Chairman. I too want to asso-
ciate myself with my colleagues here on the panel, thanking you 
and Ranking Member Jackson Lee for your leadership on this very 
important issue. 

If I might, I’d turn my attention and the Subcommittee’s atten-
tion to the situation at Rocky Flats and provide you with a little 
bit of background there. 

Many of the Coloradans who worked there, like those who 
worked at other nuclear weapons plants, were exposed to beryl-
lium, radiation and other hazards, and as a result, many of them 
died and others are suffering. Along with this team here, I’ve 
worked, since I came to Congress, to bring a measure of justice to 
these Cold War veterans. 

And that is the purpose, as you heard, of the Energy Employees 
Occupational Illness Compensation Program. And with other Mem-
bers on both sides of the aisle, I was an original sponsor of that 
legislation, and I’m very concerned about how it’s being imple-
mented. 

I have a particular concern about the deficiencies of the exposure 
records and other information regarding Rocky Flats workers who 
have filed claims for compensation. 

To address that problem, I’ve introduced legislation to include 
Rocky Flats workers under the act’s Special Exposure Cohort. And 
with other members of the Colorado delegation, I’ve been seeking 
assurances from the Administration that their consideration will be 
given to a pending petition to include Rocky Flats workers in the 
cohort. 

So I was concerned when the President’s latest budget said that 
the Administration expects a reduction of about $686 million in 
compensation payments in fiscal year 2007, and my concern be-
came alarm, again, along with all my fellow panelists, when I saw 
the OMB passback document, indicating the Administration plans 
to take administrative action to change the procedures for handling 
SEC petitions. 

Mr. Chairman, I think you put it well in a previous hearing 
when you said the OMB documents ‘‘sets out a plan to base SEC 
status approvals on budget concerns rather than the scientific basis 
mandated by law.’’ In my opinion, that hits the nail right on the 
head. 

The OMB document outlines an outrageous attempt to subvert 
congressional intent at the expense of Cold War veterans, who as 
you noted, ‘‘had the least knowledge of how hazardous their work 
conditions really were because of the lack of exposure information 
in their cases.’’

On March 16th, Senator Ken Salazar wrote to Secretaries Chao 
and Leavitt and to Joshua Bolten, who was then the OMB Director. 
In the letter we said that we agreed with your assessment of the 
OMB document, Mr. Chairman, and asked for prompt answers to 
several specific questions about it. 
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Number one, we want to know whether the working group men-
tioned in the OMB document had been established and whether 
some or all of the options mentioned in the document had been 
adopted. And two, we asked what steps the Administration would 
take to assure Congress and the public that it would fully comply 
with the letter and spirit of the compensation law. So far we have 
not received an answer from the Labor Department, from the De-
partment of Health and Human Services, or from OMB. 

I think you know, and the Members of the Subcommittee know, 
Mr. Chairman, this is not just about money. It is about the Govern-
ment’s honor and the honor of our country. These nuclear weapons 
workers served America well, and honor demands that they be well 
served in return. if there are those who doubt it, I invite them to 
come to Colorado and meet with people like Charlie Wolf, who’s one 
of those who worked out at Rocky Flats. 

When he heard about your hearings, Mr. Wolf sent me a letter 
that I’ve attached to this testimony. He’s suffering from a brain 
tumor so serious that the average life expectancy of someone with 
that condition is 54 to 66 weeks. In his letter he says: ‘‘I’m lucky 
that I’m a 31⁄2-year survivor. There are many others that have can-
cer that are hoping for help from the Energy Compensation Act of 
2000.’’

Mr. Wolf goes on to say: ‘‘Instead of the Cold War heroes getting 
support, they now want to cut it even further. The workers did 
their job, and again, they’re on the losing team.’’

Mr. Chairman and Members of the Subcommittee, I would like 
to be able to tell Mr. Wolf that he’s wrong. I would like to be able 
to tell him that Congress meant what it said, and that we will in-
sist that the law be implemented in the way we intended. 

I think and hope that all of you share that goal. If so, you can 
count on me to help in any way possible. 

Mr. Chairman, in conclusion, I have to tell you, as I saw this 
slow-walk process, my heart was really heavy, but when I heard 
that you were on the case, along with Ranking Member Jackson 
Lee, that load lifted off my heart. But we have a lot more work to 
do. There’s no time to waste, as the rest of the panel has men-
tioned. So thank you so much for the leadership you are providing. 

[The prepared statement of Mr. Mark Udall follows:]
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PREPARED STATEMENT OF THE HONORABLE MARK UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO
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Mr. HOSTETTLER. Thank you, Congressman Udall, and you can 
assure Mr. Wolf that one way or another, it will get done. 

We’ll turn now to questions to the panel. Congressman Wamp, 
with regard to the problems that have been brought to you by your 
constituents that you’ve mentioned, have you seen positive efforts 
made by the Government to resolve those problems? Can you give 
the Subcommittee some examples of any improvements where 
there doesn’t appear to be adequate effort made to address your 
constituents’ concerns on the other hand? 

Mr. WAMP. Well, even though I may have been one of the later 
people to come to this, really when Department of Labor took over 
the part of this program that they actually administer, I do think 
things sped up. So I think that while all along this was going to 
be a very problematic process, clearly, that has helped dramati-
cally. I think, frankly, in East Tennessee, while there are really a 
few bad cases that we have to stay on top of, the overall story is 
pretty positive. 

And that’s why I wanted to come today, to say that this GAO re-
port, I think—or the audit that is pending, I encourage it. As a 
matter of fact, I hope it doesn’t slow the process down. Some of 
these GAO reports take years, and we need to get this one done 
in weeks, and move quickly so that we can get to the bottom of 
this, and because these people’s health and lives are hanging in the 
balance, but overall, in East Tennessee we got a pretty good story, 
Mr. Chairman. 

Mr. HOSTETTLER. Thank you. 
Congressman Tom Udall, individuals who ran the dosimetry pro-

grams and/or were expert witnesses for DOE and its contractors in 
litigation, are now working for NIOSH providing input on key deci-
sions and deciding the merits of SEC, Special Exposure Cohort, pe-
titions, based on their certification of the validity of the data cre-
ated under their watch. Should individuals from a site be restricted 
from working on claims or SEC petitions for that site? Does this 
issue warrant moving legislation to bar their substantive participa-
tion in any decisionmaking or involvement in the creation of the 
base information used in the decisionmaking process at their 
former site? 

Mr. TOM UDALL. Mr. Chairman, I think that that is a very, very 
good question, and it goes right to the heart of what the problem 
is. In many cases you may have a situation where there are prob-
lems with the dosimetry, with the doses, with the reconstruction, 
and in order to be independent and in order to be fair, I think the 
thing that should be done is to have people part of the NIOSH 
process that are looking at this independently. I mean, that’s the 
way to go, and I think it makes good sense to lay that out in terms 
of legislation. 

As I said in my testimony, there are people that are working on 
these that haven’t even filed conflict of interest forms that are re-
quired by NIOSH, and so we don’t even know if there are any con-
flicts there. So I would like to see as much independence as we 
could get in this process in terms of dealing with claims, and I’d 
be happy to work with the Chairman or the Ranking Member on 
legislation that would clarify the kinds of independence that we 
need. 

VerDate 0ct 09 2002 13:31 Dec 07, 2006 Jkt 000000 PO 00000 Frm 00028 Fmt 6633 Sfmt 6601 G:\WORK\IMMIG\050406\27335.000 HJUD1 PsN: 27335



25

Mr. HOSTETTLER. Thank you. 
Congressman Hastings, HHS asserts that if classified informa-

tion must be used to adjudicate a claim, the information can be 
used to deny either a claim or a petition for SEC status, even 
though the claimant or petitioner’s due process rights to an appeal 
are limited to the Government representing them in a closed hear-
ing with the judge. The Government is also, in that closed hearing, 
defending their claim’s denial, so they’re on both sides of the issue. 

Do you think that this is a fair arrangement, and if not—not only 
the arrangement about the Government pleading both sides of the 
case in a sense—but also in the use of classified information that 
the claimant would not have access to? Do you think that this is 
a fair arrangement, and if not, do you have any suggestions about 
a better way to address the problem? 

Mr. HASTINGS. In short, in the case of a denial, I think that there 
has to be a way to somehow bridge that gap. If somebody is denied 
a claim simply because it’s classified material and we can’t see 
what the classified material is, that’s obviously not fair to that in-
dividual, so there has to be some way to bridge that gap. 

But just to go back—and I am one that believes that classified 
information is important—I mean, the whole Hanford site, for ex-
ample, was built in 1943. I mentioned in my testimony there were 
51,000 people out there. They didn’t know what they were building. 
They didn’t know what the end result was. It was all classified. In 
fact, the day that the bomb was dropped on Nagasaki, the head-
lines in at that time the only weekly paper around was that it was 
a bomb. 

But with the decisions that were made—and I might add also 
that during that time period, you know, the waste that was created 
was not taken care of properly either because we didn’t know 
where we were. But now, looking back in retrospect, if people are 
hurt because of those actions, just because it’s classified, should not 
be, in my view, a sole reason for denial. There has to be a way to 
bridge that and yet to keep in mind the purpose of classified mate-
rial. 

Mr. HOSTETTLER. Thank you. 
Congressman Mark Udall, the law sets forth 180 days for NIOSH 

to evaluate Special Cohort petitions, but NIOSH took about 425 
days from the date they received the Rocky Flats petition. NIOSH 
recommended a denial, and the Board is reviewing the matter. Be-
cause the plant has closed and computer systems have been shut 
down, claimants are having an extreme difficulty in accessing their 
records. Do you have any suggestions on what can be done to ease 
the burden on SEC petitioners when Government delays have 
stalled the process for so long that access to records is severely di-
minished? 

Mr. MARK UDALL. Thank you, Mr. Chairman, for giving me a 
chance to comment on that particular situation. Regarding the 
Rocky Flats petition, I’m more, at this point, worried about a be-
lated rush to judgment resulting in an unwarranted denial of the 
petition. That’s why I joined Senator Salazar in asking the Board 
to delay its decision until the audit contractor can finish its work. 
That request has been granted, I’m glad to say. I think you’re 
aware of that. 
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But the problem you described is a real one for the Rocky Flats 
petitioners, and it’s my intent to work with the rest of the delega-
tion from Colorado, and others, including Members of your Sub-
committee, to see what can be done to improve the access to 
records and avoid the chance of a miscarriage of justice. 

And, Mr. Chairman, if I could add one other comment, perhaps 
two other comments. I think what’s really important about this—
and I know I’m in agreement with all my co-panelists here—is that 
there’s a moral and an honor component to this program, but 
there’s also a practical application, and that is that we’re con-
tinuing to do this remarkable job of cleanup across the country. 
Rocky Flats is closed. I would love for you to see what these work-
ers did. It’s unbelievable. But we’ve asked workers across the coun-
try in these other sites to literally work themselves out of a job in 
order to make their local communities safer and to make our coun-
try safer. 

And if we don’t keep these commitments to the Rocky Flats 
workers, then that sends a real message to workers in other spots 
around the country that the Federal Government may not keep 
those commitments, and therefore, how can we ask them to put 
themselves on the line day-in and day-out, because this work is 
dangerous. And in the end, as I mentioned, they work themselves 
out of a job, and then they’re literally on the street. 

And the second comment I want to make, that’s what’s worse 
about Rocky Flats, is we’ve done the job, so it’s easy to go to a place 
which is out of sight, out of mind, and to forget about these people. 
That’s why I’m so passionate about seeing that justice is done here. 

Thank you. 
Mr. HOSTETTLER. Thank you. 
The Chair now recognizes the Ranking Member for questions. 
Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I want 

to refer to a comment that I made earlier to sort of lay out the pa-
rameters of our problem, and that is that these are both World 
War II workers and those who were in the Cold War, and it is 
clear—and I think the Administration accepts this as a fact—that 
during those years, during the early years of the nuclear weapons 
programs, especially between the 1940’s and the 1970’s, some 
workers were not monitored, and the monitoring that was done 
sometimes was inadequate. 

So what we face here are people who factually were working, can 
prove that they were exposed, but because of our technology of the 
time, may not have the kind of documentation that would make 
them in the best position. So this legislation really is to make them 
whole in as fair a manner as possible, fair for the worker and fair 
for the Governmental process. 

Mr. Wamp, I would be interested in your response to language 
by the OMB that seems to focus on the passback being a method 
of cost containment. The language specifically says, ‘‘to develop op-
tions for administrative procedures that will contain the growth 
and the cost of benefits provided by the program.’’ Do you agree 
that we need to have—to contain the growth in this instance, in 
the Federal Energy Employee Occupational Illness Compensation 
Program Act, and what would be your suggestions in working with 
OMB? 
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Mr. WAMP. This may get me in trouble, but let me just say that 
when the program was created, there was a lot of discussion—and 
I remember Senator Thompson and I had direct negotiations with 
the leadership of the Senate and the House at the time to try to 
make way for this program. At that time we were coming on the 
heels of the budget surplus, and there was a lot of talk about how 
we might, as a country, invest the surplus that we had on paper 
at that time. Probably wasn’t a real honest assessment of the sur-
plus, but if you trust the Government that there was a surplus, we 
were trying to figure out what to do with it. And this program was 
advocated by us as the right way to invest any surplus. 

But there were discussions then that there was not going to be 
money in the future based on budget estimates at that time to ac-
tually pay for all those benefits. So there were actually honest con-
versations that this money to pay these benefits was just going to 
have to go against the national debt. 

Why would we go forward with something like that? Because it’s 
the only right thing to do. You had to do it. You owe compensation 
to the people that the Government harmed. It’s like a court order. 
It’s like a judgment, effectively. 

My view with OMB is they can talk about cost containment all 
they want to, but what this Committee needs to do, and what this 
Chairman, I believe, intends to do, is make sure that the com-
pensation is based on science, who was affected, who deserves it 
based on the statute, and get those benefits to them without con-
cern of the financing of it, or how it impacts OMB’s other consider-
ations. I think that’s at the heart of all this, is if they’re entitled 
to it based on good solid science, make sure the Administration is 
limited and effective and accountable to the program, but make 
sure the benefits get to the people without regard to what it does 
to OMB. 

I mean, in all due respect, OMB is not charged with carrying out 
certain law. OMB is a function of the executive branch and budg-
eting. But we are, and we made the choice to do the right to these 
workers, and the costs, frankly, are secondary consideration. Eq-
uity is primary. 

Ms. JACKSON LEE. Mr. Wamp, I think the two terms that you use 
can be an effective tool for this Committee, judgment, court order, 
and relief directly to the victims. And one of the issues that I think 
the Chairman and myself will look at is whether the cost is more 
in administering the program than getting the benefits directly to 
the victims. And I think we all can work collectively on that. 

I would just follow up with Congressman Mark Udall to tell me 
that the present process of the independent peer review, and sort 
of a tiered process under the Health and Human Services, has 
been—and then the Advisory Board—is this something that you’re 
comfortable with? And a follow-up, because you mentioned, as I 
know all of the Members have, your constituents, do we need re-
strictions on the designation of the SEC? But in terms of the peer 
review process, are you comfortable with that? And then are you 
comfortable with the suggestion of putting restrictions on the SEC, 
which is being suggested by OMB? 

Mr. MARK UDALL. Congresswoman Jackson Lee, I’m not com-
fortable with the restrictions, as I understand them, that are being 
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put on the Special Exposure Cohort. I would associate myself with 
the remarks of Congressman Wamp, and I’m more than willing to 
get in trouble with him, if that’s helpful. But I do believe that this 
is about, as Mr. Wamp suggested, it’s about the science, it’s not 
about budget control. And my suggestion would be that the OMB 
abandon its plan, say this short and sweet and simple. I think it 
would be appropriate for our former colleague, Congressman 
Portman, still the U.S. Trade Rep, to announce that the plan is 
being abandoned, and OMB will go back to the drawing board and 
work with the Congress, which after all, let its will be known in 
2000 as to how we wanted these veterans, these Cold War war-
riors, these American heroes, to be treated. 

Ms. JACKSON LEE. Mr. Hastings, and then I will ask Mr. Udall 
of New Mexico. There is a suggestion by the OMB to have an expe-
dited review—and I mentioned earlier that we are faced against 
the lack of technology that we had or lack of being able to assess 
these particular injuries or exposure to radiation—but an expedited 
review of Special Exposure Cohort applications. And they have rec-
ommended this, which I perceive to be duplicating the work of the 
Advisory Board that is structured under HHS. Do you have any in-
sight on that process that they’re trying to suggest? And maybe 
why they’re trying to do so? 

Mr. HASTINGS. It seems like one of the responses that we always 
make in Congress is another review of some sort. I mean I think 
there’s enough data out there. It’s how you collect that data and 
put it into place. 

Now, admittedly—and you referenced this twice in your opening 
remarks and in the start of the questioning—in the early part of 
the whole process of building nuclear weapons, the emphasis clear-
ly wasn’t on recordkeeping. I mean we were—especially during the 
’40’s. We didn’t know if we were behind or not Nazi Germany, and 
we had to catch up. And so the recordkeeping wasn’t all that good. 

But I made the point in my remarks that for goodness sakes, if 
we can build a nuclear reactor in 13 months, certainly we can find 
a way in 5 years to come up with some program that’s going to 
take care of those—and my emphasis, by the way, in my testimony 
is on Part E more than Part B. Part B has been fairly good, at least 
percentage wise in my area, but it’s been very, very slow in Part 
E. 

So maybe a review is in order, but I would just simple say, after 
5 years, I think we really ought to get on with this thing. There 
may be data out there. Maybe the fact that you are holding hear-
ings will prompt that. 

We’ve spent hundreds of millions dollars on administrating this 
program, and yet, I think all of us, when we signed on in support 
of the original legislation, the expectation, as Congressman Wamp 
said, if there was any surpluses, that would not go to the adminis-
tration, it would go to the victims. And so I’m not saying we 
shouldn’t look at data, but I can’t say—I think there’s probably 
enough out there. Let’s get on with trying to break through this 
and make sure the victims get compensated. 

Ms. JACKSON LEE. We need to get to results. Is that what you’re 
saying? 
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Mr. HASTINGS. Thank you for putting words in my mouth. I’ll ac-
cept that. [Laughter.] 

Ms. JACKSON LEE. In this room of harmony, we will do in the 
right spirit. 

Congressman Udall, as your work in the Attorney General’s 
arena and your representation of Los Alamos, one of the more well-
known entities, are you concerned where we are with respect to vic-
tims, and do you have some assessment of how slow this has been 
going even under the present system, and that any interference by 
OMB at this point would do nothing more but to further delay, and 
to, I think, cast doubt on these brave Americans as to whether or 
not their country cares for them? 

I think one of the suggestions was to question the objectivity of 
the Advisory Board. Is that where we need to be now, or do we 
need to be functioning on trying to render compensation to the vic-
tims? 

Mr. TOM UDALL. I very much appreciate your questions and the 
concern of the Chairman. I think the thrust here—and my fellow 
panelists I think drove this home very powerfully—is the thrust 
should be fairness and equity, and as you said, results. That is 
what the law intended. If you go back and you look at the legisla-
tive history, you sense the urgency from all of the claimants. We’ve 
got to move this forward and we’ve got to get it done. The numbers 
that I gave you in my testimony show that we’re not moving for-
ward, that there’s injustice out there, and that people are dying. 

And the one other point that I would like to make is, you know, 
we talk about making people whole—and I think we tried to do as 
good a job as we could in the statute, but let’s not forget if people 
were litigating these claims out in the private sector, and you take 
somebody away that’s making a significant amount of money, and 
take them away from the workforce for 10 or 15 years because of 
an early death, you’re probably talking about an award in terms 
of millions of dollars to the family, if it’s only the family that’s left, 
or to the claimant. And so here we’ve tried to approximate—and 
we’ve taken $150,000, and we’ve taken medical benefits, and I 
think all of the claimants felt very good about that. But the old 
saying that justice delayed is justice denied is what applies here. 

What we really need to do is try to look at what people are enti-
tled to under the law, and see that they get this in an orderly way. 
And that’s not happening in Los Alamos. Part of the reason is be-
cause these claims are so old, and we’re talking about the ’40’s, as 
Doc said. We’re talking about the failure to really understand what 
they were dealing with, the failure to keep records, and so we need 
to move forward aggressively with these Special Exposure Cohorts, 
and establish the dosimetry and then move along with the claims. 

And we very much appreciate your interest in this issue, and 
look forward to working with you on it. 

Ms. JACKSON LEE. Thank you very much. 
Thank you very much, Mr. Chairman. 
Mr. HOSTETTLER. The Chair now recognizes the gentlelady from 

California for 5 minutes for questioning, Ms. Waters. 
Ms. WATERS. Thank you very much, Mr. Chairman, and to our 

Ranking Member for holding this hearing today. I have lots of 
questions, and some of them have been answered with the dialogue 
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that I just heard between Congresswoman Jackson Lee and you, 
Mr. Chairman. However, I do have a few questions. 

One of them is about DOE. DOE has conceded that they fought 
claims for workers’ compensation, particularly radiation-related 
claims, without regards to merit. Some of the same individuals who 
served as expert witnesses for DOE and its contractors are now 
employed by the NIOSH Compensation Program, providing advice 
on key decisions and assessing the merits of SEC petitions. Should 
someone who was an expert witness opposing workers’ claims at a 
given site be restricted from working on EEOICPA’s claims or Spe-
cial Cohort petitions? Who would like to answer that? 

Mr. WAMP. Well, I’ll say, since the contractor that was chosen 
happens to be from my district, that that’s why the GAO report 
needs to be done and done quickly, is to get to the bottom of all 
of this, because I think that improvements can be made and effi-
ciencies can be created, but the facts will speak for themselves. 
And if there is a conflict, that needs to be identified. But I do think 
that they’re working in good faith to try to find people that under-
stand the history and understand the program, and try to get the 
benefits out as quick as possible. 

And I think dose reconstruction and the job that ORAU and Oak 
Ridge is tasked with doing, is coming along quite nicely, but I 
think there should be a review. Anytime, as the Committee said—
I think the Chairman in his introduction—that a program is this 
large and benefits are this great, and management of a program is 
this extensive, there should be a review, there should be a GAO re-
view. That’s why we have them. And so that’s what we need to do, 
and have it done quickly, and they will identify areas that need to 
be improved in efficiency and accountability, but I’m not going to 
make any allegations myself because I don’t know. But I do know 
that they need oversight, and that’s the arm that we have for over-
sight. 

Thank you. 
Ms. WATERS. Does anyone know whether or not it’s true that 

these same expert witnesses are now working for DOE? I mean, is 
that a fact? Is that true? Anyone have that information? Mr. Udall, 
do you know? 

[Pause.] 
Mr. MARK UDALL. I’m informed, Congresswoman, that there’s a 

gentleman, Mr. Falk, who has testified in the past in regards to the 
Rocky Flats Special Cohort. It’s my sense that it’s always better to 
avoid a perception of bias, and if there are ways to, of course, find 
the expertise, because this is a very specialized area, with people 
who didn’t argue on the other side of this set of issues when they 
were involved with DOE, we would be better served. But I take 
into account what Congressman Wamp also suggested about the 
good faith intentions of the company that he mentioned. 

Ms. WATERS. Thank you very much. 
Mr. Chairman, that’s all. I yield back the balance of my time. 
Ms. JACKSON LEE. Mr. Chairman, may I just indicate I have an 

amendment on the floor for port security. And there will be a sec-
ond round. I may try to come back. 

Thank you, gentlemen, very much for very provocative testimony. 
Thank you. 

VerDate 0ct 09 2002 13:31 Dec 07, 2006 Jkt 000000 PO 00000 Frm 00034 Fmt 6633 Sfmt 6601 G:\WORK\IMMIG\050406\27335.000 HJUD1 PsN: 27335



31

Mr. HOSTETTLER. Thank the gentlelady. 
We’ll now turn to a second rounds of questions, just have a few 

questions for the Chair. And that is, first of all, Congressman Udall 
from New Mexico, I have a question with regard to the use of data 
in the creation of SEC, in the support or denial of SEC petitions. 
When Congress enacted provisions for SECs, for Special Exposure 
Cohorts, did you expect that NIOSH would deny SECs for workers 
when there was no data or inadequate data of that individual or 
group of individuals’ dose? And then secondly, did you expect that 
SECs would be denied based on dose reconstructions as a result of 
data from other facilities, other nuclear facilities? 

Mr. TOM UDALL. Mr. Chairman, I didn’t expect either one of 
those things. I thought that the whole creation in the law of an 
SEC was to get to the heart of the problem, which was in many 
of the older facilities where you didn’t have records, to reconstruct 
and to get quickly to what kind of exposures we had. And I think 
it surprised a lot of us in looking at the way this has been ap-
proached, that there have been denials in those circumstances that 
you just talked about. 

Mr. HOSTETTLER. And site specific information was important, as 
opposed to generalizing from site to site. 

Mr. TOM UDALL. To use another site’s information to deny—for 
example, to use one of Zach’s Oak Ridge, or someplace, information 
there to deny a Los Alamos SEC, to me makes no sense. I mean, 
I’m not—I’m just using that as a hypothetical, but you need the in-
formation to be site specific, and that’s what you’ve emphasized in 
your question. We need to move forward with these SECs, rather 
than have the attitude be of blocking and stopping and trying to 
prevent us to get to the heart of are these people entitled to this 
compensation, and what were their doses they received, and are 
they likely to be covered under the statute? 

Mr. HOSTETTLER. Thank you. I have one final question dealing 
with the issue of equity that Mr. Wamp and others have talked 
about here, which is really at the heart of the purpose for these 
hearings and the program. And from all four of you, if you could 
give me perspectives from your specific locations and your specific 
experience. Do you think that the quality of the assistance that’s 
being provided to claimants under the program acknowledges the 
importance or the contribution that the workers at your perspective 
plants made to our national defense? If you could just give us your 
own impression of that. 

Mr. WAMP. Yes is the short answer. But I think that like any 
other major Federal Government program, the appearance is that 
the inefficiency and the bureaucracy is not as sympathetic to the 
people in the stories as they should be, and that’s what we get 
every single day, including a letter this morning faxed to me from 
a friend whose family, friends, are directly affected, lost the claim-
ant to death, waiting still to hear. Just another reminder. 

But in the bureaucracy, claims were slow, process was delayed. 
It looks like we don’t care. The truth is this program never would 
have been created if we didn’t care, and if we’re not honoring their 
sacrifice and their incredible patriotism. 
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But overall, yes, I do think so, but the Federal Government is the 
Federal Government. Unfortunately, it’s very bureaucratic and bur-
densome. 

Mr. HASTINGS. I would say my criticism, as I mentioned in my 
prepared remarks and in response to a question, is not so much 
with Part B but with Part E. Percentage wise of those that at least 
are being looked at on Part B I find okay. My criticism of this—
and it’s complicated. We haven’t touched on the complications of it. 
I’ve learned, because I represent Hanford, that there is a strong 
migration of workers that work at Hanford, Oak Ridge, Savannah 
River, Rocky Flats, sometimes two or three times around. And at 
all of those sites at sometime during the time that they were in 
production, workers could have been exposed. And it’s not just the 
workers that worked right in the plant. It’s the workers that took 
care of the waste. 

So it’s a complicated issue. But my criticism only is, is that after 
5 years, we don’t seem to be making any headway on those—at 
least the Part E part of this program, and that concerns me. I wish 
I had a magic wand to tell you exactly, and to tell the Department, 
exactly how to do it, but the fact is, is we’ve spent, as I mentioned, 
hundreds of millions of dollars on the administration of this. Gosh, 
after 5 years you think you could come up with at least some sort 
of a template in order to look at this, and judge things accordingly. 
And it appears to me, at least in Part E, that that hasn’t happened, 
notwithstanding the fact that we have transferred that part to De-
partment of Labor from the Department of Energy. 

So I’m frustrated with that part, but from my perspective on Part 
B, again, percentage wise of those workers that are served by that, 
that seems to be responding. 

Mr. TOM UDALL. Mr. Chairman, if I might, I think part of your 
question goes to the difficulty of establishing a Special Exposure 
Cohort. And if you look at all of the information that needs to be 
compiled, you look at the health physics and all of that being a 
part of it, I think these average citizens are at an extreme dis-
advantage when it comes to be advocating for a Special Cohort. 
And I would just—I think it’s my testimony, but I would repeat it, 
that we should have authorizing legislation to establish a technical 
assistance program for citizens, workers and families seeking to file 
petitions for a Special Exposure Cohort. 

To me that makes a lot of sense, because you have to pull to-
gether such a significant amount of information, and you need spe-
cial expertise. Many of these people are not capable of doing that, 
and we should give them some assistance. 

And so if you look at—when you asked a question—Cold War he-
roes on the one hand, and all of us acted in this law, and the Con-
gress passed it, and Secretary Richardson and President Clinton, 
we talked about how they were Cold War heroes, but we haven’t 
responded like they were Cold War heroes, and I think that’s my 
complaint here today, is that we need to try—where there are road-
blocks and obstacles in this statute, to try to figure ways to move 
this along and bring these cases to justice. 

Thank you. 
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Mr. MARK UDALL. I’m reluctant to try and improve on what Con-
gressman Udall just had to say when he summarized the situation 
we’re in, Mr. Chairman, but I’ll give it my best. 

And I want to just start by talking about Rocky Flats specifically. 
If I had known how deficient the records were going to be, and in 
fact were, I would have worked to have included the Rocky Flats 
work team in the Special Cohort group initially in the legislation 
that we brought forward. That’s why in a follow-on effort I’ve intro-
duced legislation that would create the Rocky Flats Special Cohort. 

More generally to your question, there’s been some spotty suc-
cess. Let’s be clear, here have been some improvements, particu-
larly after this was moved to Labor. That’s why all of us here at 
the panel and a number of others joined together to push to move 
this under the auspices of the Department of Labor. And of course, 
you can find people in my State who feel like they’ve been made 
whole, but I think on balance it’s many more people who feel frus-
trated at best, and let down at worst. 

I would just conclude with this comment. I remember traveling 
down to the Department of Energy, and it was, I think, in the year 
2000. I might be correct here, but it was certainly during the Clin-
ton administration, where Secretary Richardson took the very sig-
nificant step of basically saying the Federal Government needs to 
remedy a wrong here, the Federal Government has been traveling 
the wrong road. And I think we were all there. There were a num-
ber of Members of the other body. It was that important to the 
Senate, they were there. And Secretary Richardson conducted a 
teleconference all over the country with workers present, both in 
real time, physically here in Washington, but all over the country, 
announcing that we were going to, as the United States, make 
them whole. We were acknowledging they had been harmed. We 
were acknowledging they were heroes. 

I still remember that day like it was yesterday, and that’s, I 
think what Congressman Udall was alluding to when we said we 
were going to treat them as heroes, and yet we haven’t. 

Again, I want to just thank you for your attention to this matter, 
because it’s a very, very serious and important matter for all of the 
reasons that have been discussed here today. Thank you. 

Mr. HOSTETTLER. Thank you, gentlemen. Thank you for your ex-
perience and your insight into this important issue. You made very 
valuable contributions to the record in this, the second of what will 
be a series of hearings. 

I would just, for the record, advise the Subcommittee that Mem-
bers will have 5 legislative days to make additions, contributions 
to the record. 

The business before the Subcommittee being completed, without 
objection, we are adjourned. 

[Whereupon, at 12:43 p.m., the Subcommittee was adjourned.] 
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A P P E N D I X 

MATERIAL SUBMITTED FOR THE HEARING RECORD
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PREPARED STATEMENT OF THE HONORABLE MAXINE WATERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA
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SAMPLE REPORT SENT TO CLAIMANTS REGARDING THEIR DOSE RECONSTRUCTION, SUB-
MITTED BY THE HONORABLE TOM UDALL, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF NEW MEXICO
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‘‘WEB SITE DISCLOSURE STATEMENT (BIOSKETCH)’’ OF ROGER B. FALK, EMPLOYEE OF 
OAK RIDGE ASSOCIATED UNIVERSITIES, SUBMITTED BY THE HONORABLE MARK 
UDALL, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF COLORADO
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