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The Committee on Rules and Administration, to whom was referred'
the petition of D. John Markey, contesting the election of Herbert
R. O'Conor as Senator from Maryland for the term beginning Janu—
ary 3, 1947, having considered the same, has adopted the report of
its Subcommittee on Privileges and Elections as follows:

REPORT OF THE SUBCOMMITTEE ON PRIVILEGES AND ELEC-
TIONS, TO THE COMMITTEE ON RULES AND ADMINISTRATION,
RE MARKEY AGAINST O'CONOR

Your Subcommittee on Privileges and Elections, to which have been referred'
the various petitions of D. John Markey, contesting the election on November 5,
1946, of Herbert R. O'Conor, for a seau in the United States Senate representing
the State of Maryland, has had the matter under continuous consideration and
respectfully reports as follows:
D. John Markey was the candidate for the above office on the Republican,

ticket and Herbert R. O'Conor, then Governor of the State of Maryland, was the
candidate therefor on the Democratic ticket. The secretary of state of the State
of Maryland certified to the United States Senate that of the 472,232 votes cast
for United States Senator, D. John Markey (contestant) received 235,000 and
Herbert R. O'Conor (incumbent) received 237,232.
Thereupon, Herbert R. O'Conor was administered the oath as a United States.

Senator from the State of Maryland on January 4, 1947, and is now serving in
that capacity.
On November 30, 1946, contestant served formal notice on the incumbent of

his intention to contest the reported election; a copy thereof was sent to the.
Secretary of the United States Senate. On December 10, 1946, contestant filed
with the Special Committee to Investigate Campaign Expenditures (1946) his.
preliminary sworn petition alleging "that there were errors and irregularities in
said election affecting the results which, if corrected, would show that petitioner-
received a majority of the votes cast." In view of the fact that "the laws of Mary-
land make no provision for a recount of votes cast in a general election for United!
States Senator," contestant requested "the Senate to employ its power and1
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authority for the purpose of effecting a fair and lawful recount of all ballots cast
at said election."

Subsequently, on December 31, 1946, after the recount of votes cast on the
voting machines in Baltimore City and Montgomery County (as hereinafter
reported), contestant filed with the Secretary of the United States Senate his
formal sworn petition, setting forth the general grounds of his contest and praying
the United States "Senate to employ its full power and authority for the purpose
of effecting a fair and lawful recount of all ballots cast at said election.'

Said petition was referred to your Committee on Rules and Administration
on January 6, 1947. A full text thereof appears in the appendix as exhibit 1.

Subsequently, on February 18, 1947, during the course of the test recount of
five counties (as hereinafter reported) contestant filed a supplemental sworn
petition with your Committee on Rules and Administration, praying that a fair
and lawful recount of all paper ballots cast at said election throughout the State
be ordered "forthwith."
Incumbent's only petition was thereafter filed with your Committee on Rules

and Administration on April 10, 1947, "with respect to" contestant's petitions
of December 31, 1946, and February 18, 1947. After referring to a prospective
report of the subcommittee staff on the subject of irregularities observed during
the recount, the petition continued:
"Your petitioner confidently expects that while such report may show technical

noncompliance on the part of some officials with some of the provisions of the
election laws, it will conclusively show that the contestant Markey did not suffer
any prejudice thereby and that there was no fraud or intentional noncompliance
on the part of such officials or anyone else in connection with this election."
Incumbent's petition closed with the prayer that, inter alia, "no further action

be taken by this committee on the petition of the contestant Markey; that a
State-wide recount be had of all ballots" until the committee completed its review
of the ballots protested to date during the five-county recount (hereinafter re-
ported)

Thereupon, April 15, 1947, contestant filed a supplemental unsworn petition
by way of answer to incumbent's petition, and again urged the committee to
proceed immediately with the recount of all of the remaining paper ballots cast
in the State.
The consideration of this contest initially by the special committee and since

January 18, 1947, by your subcommittee has resolved itself into four phases;
First, the examination of all of the voting machines used in the State of Maryland
and verification of the. votes cast thereon; second, the conduct of a test recount
of 5 counties using paper ballots; third, the conduct of the recount of the 17
remaining counties using paper ballots; and, fourth, the investigation of apparent
irregularities for the purpose of determining the existence of fraud. Your sub-
committee, therefore, has divided its report into four parts and will discuss each
one under its respective heading.

I. THE EXAMINATION OF ALL OF THE VOTING MACHINES USED IN THE STATE OF
MARYLAND AND VERIFICATION OF THE VOTES CAST THEREON

Contestant's petition of December 10, 1946, referred to a decision of the Board
of Supervisors of Elections of Baltimore City to clear the machines on December
16, 1946, and stressed the necessity for an immediate investigation and verification
of the figures shown thereon before the board's proposed action might be con-
summated.
The special committee, having first ascertained that the laws of the" State of

Maryland did not, in fact, provide for a recount as desired by contestant, forth-
with dispatched investigators to make a verification check of all voting machines
used in that election in the State of Maryland. Voting by machine is confined
to Baltimore City and Montgomery County, where approximately 47 percent of
the entire vote of the State is cast.
The voting-machine tabulations, comprising 943 machines, representing 28

wards and 471 precincts located in Baltimore City as well as 148 voting machines
in Montgomery County, which were used in the 1946 contested election, were
checked by the committee investigators in the presence of representatives of
contestant and incumbent and an official of the board of supervisors of elections.
The verification check commenced on December 13, 1946, and completed on

December 19, 1946, disclosed 8 discrepancies involving 416 votes in Baltimore
City, and 1 discrepancy involving 10 votes in Montgomery County. The 9
discrepancies erroneously accredited incumbent with a total of 426 votes, which,
when corrected, reduced his purported majority at that time from 2,232 to 1,806.
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None of these errors, however, were found to have occurred on machines which
had been carelessly sealed or involved circumstances from which the inference of
fraud might be drawn.

II. THE CONDUCT OF A TEST RECOUNT OF FIVE COUNTIES USING PAPER BALLOTS

At its meeting on December 31, 1946, the special committee ordered contestant
to furnish an affidavit containing a list of five counties in the State of Maryland
using paper ballots, wherein it was alleged that the greatest number of irregu-
larities and discrepancies occurred, in the order of their importance. The sworn
list supplied by contestant on January 9, 1947, listed the following counties in the
order named: (1) Anne Arundel, (2) Prince Georges, (3) Baltimore, (4) St. Marys,
and (5) Howard. Thereafter, at the request of counsel for the parties, your
subcommittee authorized the substitution of Cecil County for Baltimore County.
The committee planned to recount all of the ballots in each of those counties for

the purpose of testing the truth or falsity of the charges made by the contestant;
and, if in the opinion of the committee, the changes, if any, in the committee's
recount from the totals previously reported, substantially reduced the lead of
incumbent, a State-wide recount would be considered. On the other hand, if no
substantial change resulted, a further recount in other counties would be
abandoned.

In furtherance of these plans, counsel for contestant and incumbent, together
with committee representatives, met in Washington and agreed upon general
procedure for the conduct of the recount.

Before the commencement of the five-county recount, and, in anticipation of
the expiration of the special committee on January 31, 1947, and, in consequence
of contestant's petition of December 31, 1946, having been referred to the Com-
mittee on Rules and Administration in accordance with the provisions of the
Legislative Reorganization Act, the special committee transferred its files in this
contest to the Committee on Rules and Administration, which, in turn, assigned
them to this Subcommittee on Privileges and Elections. The special committee's
report on its activities in connection with this subject appears in the appendix as
exhibit 2.
Your subcommittee thereupon reviewed and concurred in the actions of the

special committee with reference to its decision to proceed with the five-county
recount.
Your subcommittee, fully realizing the seriousness and implications of a re-

count of this character and finding only meager precedent as a guide, of necessity
gave considerable thought to its organization and procedure in an effort to pro-
vide every possible security for the integrity of the undertaking, and in order to
meet the requirements of accuracy and impartiality. The recount was organized
and conducted within the framework of the stipulation of the parties themselves,
the full text of which appears in the appendix as exhibit 3.

A. CHALLENGERS' REVIEW OF BALLOTS

The five-county recount, comprising 28,048 and 31,291 reported votes for con-
testant and incumbent, respectively, commenced on January 21, 1947. All
stages, including challengers, counsel, and subcommittee reviews, were con-
cluded on May 28, 1947.

This phase of the review took place in the post office at Annapolis, Md. (for
Anne Arundel County ballots), the courthouse at Upper Marlboro (for Prince
Georges County ballots), while, St. Marys, Howard, and Cecil County ballots
were challenged and reviewed by counsel for the parties in the post office at Balti-
more, Md. The subcommittee review of these ballots was held in the Senate
Office Building, Washington, D. C.
Impounded ballots,*nd all relevant election data were checked and received

from respective supervisors of elections in the presence of respective counsel and
subcommittee investigators with careful observations being made and recorded
of their condition and storage. They were then transported to the designated
recounting station under escort of subcommittee investigators, where they *ere
later checked by the recount units.
The recount unit consisted of a table staffed by two challengers, paid by the

subcommittee, who were appointed by and represented incumbent and contestant,
respectively. The number of recount units varied depending on the availability
of working space and qualified personnel. Unit supervision was provided by a
subcommittee investigator and the over-all supervisor was a chief investigator
designated by the subcommittee.
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The challengers were carefully instructed in the procedure determined in
advance by, and in pursuance of, the stipulation mutually agreed upon by both
parties. Instruction was progressively altered or augmented as experience and
expediency dictated and the various tabulation forms especially prepared for this
recount were also modified from time to time in the interest of efficiency.

Before ballot boxes were opened they were carefully checked for the condition
of their seals and any apparent irregularities. All relevant records and data were
similarly checked and compared. Both challengers and their respective counsel
were requested to make observations which were noted by a subcommittee in-
vestigator and tabulated.
The ballot boxes were then opened and the ballots recounted and carefully

tabulated, precinct by precinct. After each ballot was unfolded and reviewed,
it was placed in the appropriate one of the five boxes conveniently located on the
recount unit table and labeled: (1) "Conceded to Markey", (2) "Conceded to
O'Conor", (3) "Protested by Markey", (4) "Protested by O'Conor", and (5)
"Not Voted Senatorially".
When a ballot was conceded to either contestant or incumbent, a stroke mark

was made upon a tally sheet kept by each challenger. The ballots, on the validity
of which both challengers did not agree without reservation, were "protested" by
placing a circle in red indelible pencil around the item on the ballot which clouded
its validity. At the conclusion of the count of each precinct, all ballots in the
above-named boxes were checked to verify each challenger's tally record.
The challengers' and counsel, in protesting or conceding ballots, endeavored to

follow the Maryland election laws and the rulings thereunder. However, many
ballots were protested because of the divergence of opinion concerning the inter-
pretation and applicability of the law in relation to the various markings on the
ballots.
The supervising subcommittee investigator recorded each precinct's count on

the record provided therefor, with both challengers initialing all entries. The con-
ceded ballots were replaced and locked in their respective ballot boxes, while pro-
tested ballots were cataloged and packaged, locked and secured under sub-
committee guards. At the conclusion of the challenger review. 12,990 ballots
remained protested and required counsel review.

• B. COUNSEL REVIEW OF 12,990 PROTESTED BALLOTS

The 12,990 remaining protested ballots from the 5 counties were next reviewed
by counsel for contestant and incumbent with definite instructions to reduce the
number of protested ballots to a minimum in order to facilitate the task of the
subcommittee in the final review. The subcommittee had granted counsel the
privilege of participating in the recount for the sole purpose of encouraging the
reduction of the number of protested ballots as much as possible by general agree-
ment of parties.
This screening took place in the Baltimore and Anne Arundel post offices under

the close surveillance and supervision of subcommittee investigators and guards,
and ran concurrently, whenever the counsel for incumbent and contestant could
meet, with the initial screening conducted by the challengers.
The procedures followed during counsel review and the tabulation forms used

were quite similar to those employed in the challenger review. The ballots
previously protested were reviewed singly, precinct by precinct. They were
either conceded to one of the parties or protested when counsel could not agree on
their validity. The intense, yet commendable loyalty, of counsel to the cause of
their respective clients, coupled with their natural affinity to disagreement on
the correct legal interpretation of the laws applying to the 'Dallas in question,
understandably delayed the ultimate conclusion of this review.
On April 24, 1947, counsel, after conceding 6,366 of the 12,990 ballots previously

protested by the challengers. completed their review of thi,ballots in the 5-county
recount.

C. SUBCOMMITTEE REVIEW OF 6,624 PROTESTED BALLOTS

The remaining 6,624 protested ballots were separated by subcommittee investi-
gators into categories, depending on the grounds for the respective protests. Each
of the categorized ballots was again inspected by counsel and an agreement was
reached that each ballot was correctly classified and tabulated in preparation for
final subcommittee review.

Counsel, at the request of, the subcommittee, submitted detailed briefs on the
interpretation and application of the laws of Maryland, and consequent rulings, in
their relation to the categories of protests. Subsequently, the subcommittee
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met on May 19, 1947, and heard oral arguments of counsel for the parties in
elaboration of their briefs.

Subsequently, on May 20, 21, 22, 23, and 26, 1947, your subcommittee met and
carefully examined each of the 6,624 protested ballots from the 5 counties, which
had been separated. into 19 categories, some of which had been subdivided, so as
to involve in all 33 classifications. The subcommittee examined each ballot in
each of the classifications and, in so doing, reached the following conclusions
regarding the validity of the ballots in the respective categories in the light of a
strict interpretation of the Maryland election laws, interpretations by the courts
and the State's attorneys general, and the briefs of the parties:

Category 1—Ink
The subcommittee was unanimous in its conclusion that any ballot marked in

ink or any ballot on which an ink mark appears on the face of the ballot should be
rejected. The subcommittee thus concluded that all ballots falling in categories
1 (ink), 17 (ink dot in box with X), 18 (ink elsewhere on the ballot) should be
rejected. Section 68, article 33, of the Maryland Code provides that the voter

shall "prepare his ballot by marking with an indelible pencil after the name of
every person or persons for whom he intends to vote and to the right thereof, in
the blank space provided therefor, a cross." Further, Duvall v. Miller (94 Md.
697), held that the provision of the law with respect to the use of indelible pencil

was "mandatory." The cnly exception to the foregoing conclusion of the sub-
committee is where an ink mark on the ballot appears on the back of the ballot.
In the latter case, the subcommittee concluded that such a ballot is valid. This
latter conclusion is consistent with the decision in the case of Coulehan v. White

(95 Md. 703), in which the court held that an ink blot on the back of the ballot
did not invalidate the ballot.

Category 2A—A check mark
The subcommittee concluded that a ballot marked with a check mark either

in the senatorial box or not in the senatorial box was invalid and should not be

counted. The basis for the subcommittee's conclusion in this instance is the
language of section 73 of article 33 of the Maryland Code which provides "if

there shall be any mark on the ballot other than the cross mark in a square op-

posite the name of a candidate * * * such ballot shall not be counted."

Coulehan v. White (95 Md. 703)z held a check mark to be an identifying mark

and rejected ballots containing such markings. Further, the Instructions of the

Attorney General, 1946 (p. 268), specifically illustrate a check mark as a mark

which has been held improper and which should cause the rejection of the whole

ballot. The brief filed in behalf of the contestant (p. 18), and the brief filed in

behalf of incumbent (p. 11), both agree that a check mark invalidates the ballot
although the incumbent's brief "questions the realism of any such ruling."

Category 2B—A check mark and a line crossing the check mark

The subcommittee concluded that all ballots containing a mark as described
above should be rejected. The subcommittee based its conclusion on a strict
construction of section 73 of article 33 of the Maryland Code, namely, that "if

there shall be any mark on the ballot other than the cross mark in the square
opposite the name of the candidate * * * such ballot shall not be counted."

The Instructions of the Attorney General, 1946 (pp. 267-268), also repeats the
language of the above-quoted statute and directs election officials to "follow
strictly * * * the instructions given below as to what ballots shall be re-
jected." [Italics supplied.]

Category 2C—A check mark over which a complete cross mark has been placed

The subcommittee concluded that all ballots containing a mark as above
described should be rejected. The conclusion of the subcommittee in this instance
is supported by the decision in Coulehan v. White (95 Md. 703), wherein it was
held that a ballot containing a mark which was made with more lines than are
necessary for a cross in the form of ,.a star should be rejected for the reason that
the marks so used might readily be adopted for the purposes of identification.
The Instructions of the Attorney General, 1946 (p. 268), also illustrates a star
marking as a mark which has been held improper and which should cause the
rejection of the whole ballot. The subcommittee in its conclusion again applied
the language of section 73 of article 33 of the Maryland Code, namely, that "if

there shall be any mark on the ballot other than the cross mark in a square oppo-

site the name of a candidate * * * such ballot shall not be counted."
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Category S—X ou side of box
This category involves those ballots in which the X mark appears outside thecandidate's box or in the square opposite a blank line reserved for a voter towrite in the name of a person not printed on the ballot. The subcommitteeconcluded in this instance that any ballot marked as above described should berejected. The conclusion of the subcommittee with respect to ballots falling

within this category is consistent with the instructions of the attorney general(p. 268) which recites "any mark on the ballot which is entirely outside of anysquare or any mark in a square before which no name appears should cause therejection of the whole ballot." The brief filed by counsel for incumbent (p. 13)recites in effect that the foregoing "has been the consistent ruling of the Statelaw department" and further, while the brief expresses "grave doubts as to therealism" of such ruling, states "we believe it has been the general practice ofMaryland election judges to reject such ballots." The instruction of the attor-ney general is without question predicated on the provision of section 73, article33, of the Maryland Code, namely "if there shall be any mark on the ballot otherthan the cross mark in a square opposite the name of a candidate * * *such ballot shall not be counted." The brief filed in behalf of the contestant(pp. 20 and 21) cites Duvall v. Miller (94 Md. 697), as a decision supporting theconclusion that ballots in this category be rejected, and the brief filed in behalfof incumbent (p. 13) admits there is language in Duvall v. Miller, "which wouldsuggest that such ballots should be rejected." The contestant's brief also cites(p. 21) Four Opinions of the Attorney General 53, and Twenty-three Opinionsof the Attorney General 212. With respect to the latter citation, the contestant'sbrief recites: "In Twenty-three Opinions of the Attorney General of Maryland,when incumbent was attorney general of Maryland, supervisors of elections ofMontgomery County were advised on September 9, 1938, as follows:"'Confirming telephone message of last night, it is our opinion that wherethere is one improper and illegal X mark on a ballot, the entire ballot must berejected * * *. (See p. 324 of the Election Laws, 1938 edition.)' "
Category 4—Smudges, erasures, corrections
The subcommittee concluded that any ballot on the face of which there appearsa smudge, erasure, or correction is invalidated. The subcommittee's conclusionin this respect is supported by the decision in Coulehan v. White (95 Md. 703), inwhich the court held that blurred lines in square as if cross was rubbed and madeover, or wet pencil mark rubbed with hand and cross made over was sufficientto cause the rejection of the ballot. The court in that decision also rejectedballots where the voter had voted for six councilmen and then rubbed out thecross for one of the councilmen leaving five the proper number to be voted for.In both instances the court considered that the action of the voter might be doneor readily used for purposes of identification. Further, the Instructions of theAttorney General, 1946 (p. 268), recites "the judges should also reject any ballotson which a cross mark has been made and then rubbed out, leaving a blur in thesquare."

Category 5A—Single line in box with candidate's name
Category 5B—Single line in blank box
The subcommittee concluded that a single line appearing in box with candidate'sname, in blank box or anywhere on the ballot invalidates the ballot. The sub-committee in this conclusion is again applying the language of section 73, article33, of the Maryland Code which recites `if there shall be any mark on the ballotother than the cross mark opposite the name of the candidate * * * suchballot shall not be counted." In discussing this category the brief filed in behalfof incumbent (pp. 15 and 16) agrees that where such a single line appears in thesenatorial box that such ballot cannot be counted because of a clear failure tocomply with the law. The brief, however, argues in favor of the validity of aballot where such single line appears elsewhere on the ballot, and concludes bystating: "We recognize that there is an explicit ruling of the attorney general tothe contrary., but it is apparent that this ruling has not been actually applied bythe judges of elections of either party." The brief filed in behalf of the contestant(pp. 23 and 24) cites Coulehan v. White (95 Md. 703), in which ballots which con-tained "a long pale pencil mark running about 2 inches across the page, apparentlya slip of the pencil" was rejected by the court "because the marks could be used asmeans of identification, and we cannot say they were not."
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Category 6—Incomplete cross (namely, where two lines do not in fact intersect to make
a cross)

The subcommittee concluded that any ballot containing a mark as above
described anywhere on the ballot should be rejected. The conclusion of the sub-
committee with respect to ballots falling in this category is again consistent with
its previous announced position, namely, to strictly apply the language of section
73 of article 33 of the Maryland Code as follows: 'If there shall be any mark on
the ballot other than the cross mark opposite the name of the candidate * * *
such ballot shall not be counted." The logic of the subcommittee's conclusion is
emphasized by the following: There would seem to be little difference between a
marking of a check mark on the ballot and a marking where two lines do not in
fact intersect to make a cross. In the case of Coulehan v. White (95 Md. 703),
the court held that a ballot marked with a mark somewhat in the form of a check
mark was invalid, and held valid a ballot marked with a cross, one leg of which
was shorter than the other.

Further, the Instructions of the Attorney General, 1946 (p. 268), state that
"no ballot shall be rejected solely because any part or portion of the cross mark
extends beyond the square, if the point of intersection of the cross mark is within
the square. A cross clearly requires an intersection of two lines and if the two
lines do not intersect a mark other than a cross is formed which in the subcommit-
tee's judgment requires the strict application of the provisions of section 73,
article 33, of the Maryland Code, hereinabove quoted.
The brief filed in behalf of the contestant (p. 26) cites Eight Opinions of the

Attorney General 170 on this point, the last paragraph of which reads as follows:
"It seems obvious to me that, if one line does not cross the other, the two lines do
not result in a 'cross mark' and, therefore, if such mark appears anywhere on the
ballot, the whole ballot should be rejected.'

Category 7—Stars
A. Star where three separate lines intersect at substantially the same angles with

respect to each other
B. Star where two of the lines intersecting the third line are closer together
C. Star made up of three or more lines but which do not follow any consistent

pattern as described in 7A and 7B
The subcommittee concluded that a ballot marked as above described and which

falls into either category 7A, 7B, or 7C should be rejected. The subcommittee's
conclusion is based on a consistent and strict application of the language of section
73, article 33, of the Maryland Code previously referred to, namely, "if there shall
be any mark on the ballot other than a cross mark in the square opposite the name
of a candidate * * * such ballot shall not be counted."
The ballots so marked as to fall in category 7A have been held to be invalid in

the case of Cou/ehan v. White (95 Md. 703), in which the court held that a ballot
was invalid "where the mark although wholly within the square, is made with
more lines than are necessary for a cross in the form of a star thus ." The
court held that "the marks so used might readily be adopted for the purpose of
identification."

Further, the Instructions of the Attorney General, 1946 (p. 268), illustrates a
star marking as a mark "which has been held improper and which should cause
the rejection of the whole ballot."
The subcommittee did not by its conclusion determine to invalidate any ballot

on which there appeared a cross mark obviously and without question made by
a split pencil point, or any ballot on which the voter was obviously and without
question simply undertaking to make the two lines of the cross more distinct.
The markings described in categories 7A, 7B, and 7C each involve separate third
lines, and the subcommittee is of the opinion that a strict application of section
73 of article 33 of the Maryland Code, compels the conclusion that any ballots
falling into these categories should be considered invalid.

Category 8—Distinguishing marks
A. In blank box
B. Outside of box
C. In box with X
D. On leg of cross
E. Elsewhere on ballot

Category 8 includes various marks other than a cross or in addition to a cross
and this category has been divided into five classifications as noted above.
The subcommittee with respect to this category considered all five classifica-

tions on the same basis and strictly applied section 73, article 33, of the Maryland
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Code, namely, "If there shall be any mark on the ballot other than a cross mark
in a square opposite the name of a candidate * * * such ballot shall not be
'counted." The subcommittee therefore concluded that any mark on the face
of the ballot other than a cross whether it appeared in a blank box, outside of
the box, in the box with an X , on the leg of the cross or elsewhere on the ballot
'was sufficient to cause the rejection of such ballot.

In Coulehan v. White (95 Md. 703), the court held that "where there is a dot
in the square with the cross mark, the dot apparently made with the pencil thus
[X .1" such ballot containing such a mark should be rejected "as the mark is so
placed on the ballots as to be a ready means of identification." While the fore-
going citation is not distinctly applicable to various markings classified under
category 8, nevertheless the subcommittee can see no difference, for example,
from the case where the dot or other mark appears in the box with an X or where
the dot or other mark appears alone elsewhere on the ballot. In the same case
(95 Md. 703) the court held that "a long pale pencil mark running about 2 inches
across page, apparently a slip of pencil' was sufficient to cause rejection of the
ballot 'because the marks could be used as means of identification, and we cannot
say they were not."

Category 9—Poorly made cross
The ballots classified in this category were, as recited in the brief filed in behalf

of incumbent (p. 19), such that they "were challenged primarily on the theory that
they deviated so far from the normal appearance of the cross mark that they
amounted to a means of indentification."
The subcommittee cannot in its opinion with respect to this category do any-

thing except reiterate its consistent position, namely, that "if there shall be any
mark on the ballot other than the cross mark in a square opposite the name of a
candidate * * * such ballot shall not be counted.' The subcommittee
recognizes that nervousness, inexperience, and age to a measure affect the voter's
marking of his or her ballot, but it is also mindful of the requirements of the Mary-
land law as above noted.

Category 10—Double lines
A. Wide (double lines intersecting third line are wide apart)
B. Medium (the double lines intersecting third line are spaced closer together)
C. Narrow (the double lines intersecting a third are spaced very close together)

The subcommittee concluded that ballots falling in category 10A, 10B, and 100
should be rejected. This conclusion is consistent with the subcommittee's
conclusions with respect to category 7A, 7B, and 70 (star category). The opinion
as expressed with respect to category 7 ballots applies equally with respect to
this category. The subcommittee is aware of the fact that the court in Coulehan
v. White (95 Md. 703), had before it the precise ballot classified in category 10A
but did not pass upon it for the reason that the ballots of that type for each
candidate in that case were equal in number. The subcommittee however is of
the opinion that logic compels the conclusion that the court would have applied
the same reasoning it employed in rejecting ballots marked with stars. The
subcommittee again emphasizes as it did with respect to category 7 that the
language of section 73, article, 33, of the Maryland Code is the basis for its con-
clusion.
The subcommittee further repeats its opinion as expressed in its discussion of

category 7, namely, that the subcommittee by its conclusion with respect to cate-
gory 10 does not intend to invalidate any ballot on which there appeared a cross
mark obviously and without question made by a split pencil or any ballot on
which the voter was obviously and without question simply undertaking to make
the two lines of the cross mark distinct. The markings in categories 10A, B10,
and 100 each involve separate third lines and the subcommittee is of the opinion
that a strict application of section 73 of article 33 of the Maryland Code compels
the conclusion that any ballots falling into these categories should be considered
invalid.

Category 11—Connectors
A. Heavy (heavy line connecting two ends of a cross).
B. Medium (medium line connecting two ends of a cross).
C. Light (light line connecting two ends of a cross).
D. Incomplete (line connecting one end of the cross and the side of the cross).

The subcommittee concluded that all ballots marked as above described and
falling into categories 11A, 11B, 110, and 11D should be rejected. The sub-
committee's determination with respect to classifications 11B and 110 was tentative
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because many of the ballots challenged by counsel and placed in category 11B and
110 were marked with an extremely light connecting line some of which appeared
to be almost unnoticeable at first glance. The subcommittee, however, has applied
the language of section 73 of article 33 of the Maryland Code strictly in its exami-
nation of the challenged ballots and its tentative decision, therefore, with respect
to those ballots falling in categories 11B and 11C is the result of the strictest appli-
cation of section 73. The opinion expressed by the majority of the subcommittee
was to the effect that for reason of consistency if the "connector" was discernible,
however light, it should be considered in the same manner as "connectors" falling
within category 11A and rejected.
The subcommittee in its conclusion with respect to the ballots falling in this

category is consistent with its conclusions with respect to ballots falling in cate-
gories 7 and 10, both of which involve a third line or more than the two lines
necessary to make a normal cross. The subcommittee therefore has applied the
same reasoning with respect to the ballots in category 11 as that employed in
categories 7 and 10 and believes its conclusions to be consistent with a strict
application of the language of section 73 of article 33 of the Maryland Code,
namely, "if there shall be any mark on the ballot other than a cross mark in the
square opposite the name of a candidate * * * such ballot shall not be
counted."

Category 12—Incorrect initials
The subcommittee made no determination with respect to those ballots falling

in category 12 inasmuch as its conclusion with respect to such ballots must
necessarily be based on factual information as to the incorrectness of the initials
on the ballot. The number of such ballots falling in category 12 was verified,
however, and the subcommittee's decision with respect to category 12 will be made
when the factual information with respect to the initials appearing on such chal-
lenged ballots has been thoroughly analyzed.

Category 13—No initials
The conclusion of the subcommittee with respect to ballots which were not

initialed by the judge of election is that such ballots should be rejected.
The language of the statute upon which the subcommittee bases its conclusion

is found in section 73, article 33, of the Maryland Code which provides that the
judges "shall reject any ballots which are deceitfully folded together and any
ballots which do not have endorsed thereon the name or initial of the judge who
held the ballot."

Counsel for both incumbent and the contestant are in agreement on this con-
clusion. The brief filed in behalf of incumbent (on p. 22) in discussing ballots in
this category recites: "We are satisfied that the statute itself as construed by the
court of appeals plainly requires the rejection of such ballots."
The contestant's brief (p. 31) cites Hammond v. Burton (Daily Record, Oct. 15,

1946), and recites that the court held in that case that election officials could not
ignore the "peremptory requirements" that all uninitialed ballots must be rejected.
The Instructions of the Attorney General, 1946 (p. 268), state: "No ballot

without the endorsement of the initials of the election judge, shall be delivered by
the election judge to the voter, nor shall any ballot without such endorsement be
received from any voter or be deposited in the ballot box. If any such ballot is
found in the box, it should not be counted (sec. 73)."
The subcommittee is cognizant of the decision in Coulehan v. White (95 Md.

703), in which the election judge in a certain ward wrote his initials upon the
coupon or stub attached to the ballot and not upon the back of the ballot and
such coupon or stub was detached from the ballot when it was returned by the
voter to the judge to be placed in the ballot box. The mistake of the judge in
initialing the coupon or stub was made with respect to each ballot in the ward and
the court held that such ballots were valid. The court, however, held where only
some of the ballots found in the box of a ward or precinct are without the initials
of the election judge, the presumption is that such ballots were not officially given
out and they are to be rejected.

Category 14—Imprints or impressions
A. Matching
B. Not matching

The subcommittee concluded that where the X mark matches with the im-
pression and was caused by reason of the voter having folded his ballot while voting
such ballot shall be considered valid.



10 DECLARING HERBERT R. O'CONOR A DULY ELECTED SENATOR

The subcommittee's determination in this instance is in effect that such im-
pression is, as its name implies, an impression as distinguished from a mark
and is not therefore a mark within the meaning of section 73 of article 33 of the
Maryland Code, which provides "if there shall be any mark on the ballot other
than the cross mark in a square opposite the name of a candidate * * * such
ballot shall not be counted." No ballots were placed in class 14B and hence the
subcommittee was not called upon to consider the import of category 14B. It
should be noted that the brief filed in behalf of incumbent (p. 23) and the brief
filed in behalf of the contestant (p. 35) both agree with the conclusion of the
subcommittee as hereinabove stated.

Category 15—Words written on ballot
The subcommittee concluded that words written on the ballot such as "Yes,"

"No," "Kilroy" invalidated the ballot.
Section 73, article 33, of the Maryland Code, recognizes that a voter may write

in on the ballot the name or names of any candidate for whom he desires to
vote as provided in section 57, article 33, of the Maryland Code, and the conclusion
of the subcommittee as above stated must not be regarded as denying the voter
the right which is his under section 57.

Section 73 of article 33 of the Maryland Code provides "if there shall be any
mark on the ballot other than the cross mark in a square opposite the name of
a candidate or other than the name or names of any candidate written by the
voter on the ballot as provided in section 57, such ballot shall not be counted."
Words such as "Yes," "No," "Kilroy" in the opinion of the subcommittee

constitute a mark other than a cross mark in the square opposite the name of a
candidate and could not, of course, be considered the name of a write-in candidate.
The briefs filed by counsel for incumbent (p. 23) and the contestant (p. 36)

both agree with the subcommitte's conclusion in this instance.

Category 16—Dot in box with X X.

The subcommittee concluded that a ballot containing a dot in the box with an
X mark should be rejected.
The conclusion of the subcommittee is supported by the decision in the case of

Coulehan v. White (95 Md. 703), wherein the court held that "where there is a
dot in the square with the cross mark, dot apparently made with pencil, thus x.
"such ballot should be rejected" as the mark is so placed on the ballots as to be
a ready means of identification."

Further, the Instructions of the Attorney General, 1946 (p. 268), illustrate a
dot in a box with an X as being a mark "which has been held improper and which
should cause the rejection of the whole ballot."
The brief filed in behalf of the contestant (p. 36) states "a light indistinct dot

inadvertently made when the voter let his pencil point rest on the paper is not
sufficient to disqualify a ballot."
The brief filed in behalf of incumbent (pp. 23, 23, and 25) states "the rejection

of dot ballots is so unreasonable that counsel in this case have, by mutual con-
sent, agreed that all of such ballots should be counted. Before such an under-
standing was arrived at, however, some ballots which fall into this category were
challenged, and toward the end of the count, particularly during the count of the
ballots in Cecil County, hairsplitting distinctions were drawn between so-called
dot ballots and ballots which contained marks in addition to the X. In many
cases, the marks challenged by counsel were merely overgrown dots." The brief
continues a discussion of this category and concludes "we think they should all
be counted."
The subcommittee, in reaching its conclusion that a ballot should be rejected

if it contains a dot whether heavy or light in the box with an X, was confronted
with the choice of making hairsplitting distinctions or adhering rigidly and strictly
to the language of section 73, article 33, of the Maryland Code, namely, "if there
shall be any mark on the ballot other than a cross mark in the square opposite
the name of a candidate * * * such ballot shall not be counted." The
subcommittee chose the latter.

Category 17—Ink dot in box with X
The subcommittee concluded that any ballot on which there appears an ink

dot in the box with the X should be rejected.
The conclusion of the subcommittee in this instance is consistent with its con-

clusion with respect to ballots falling in category 1 and category 16, and the
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remarks submitted with respect to categories 1 and 16 are applicable to thiscategory. The brief filed in behalf of incumbent (p. 25) and the brief filed inbehalf of the contestant, both agree with the conclusion of the subcommittee withrespect to this category.
Category 18-Ink elsewhere on the ballot
The subcommittee concluded that any ballot containing ink anywhere on theface of the ballot should be rejected.
The conclusion of the subcommittee with respect to ballots falling in thiscategory is consistent with its conclusions with respect to ballots falling in cate-gory 1 and the reasons stated for rejecting ballots in category 1 apply equally tocategory 18.
The one exception to the above conclusion is, as previously stated, where anink mark or blot appears on the back of the ballot. In that case the subcommitteeconcluded that such a ballot is valid and this conclusion is consistent with thedecision of the court in Coulehan v. White (95 Md. 703).

Category 19-Miscellaneous
The ballots placed in category 19 were each examined by the subcommitteeand the subcommittee applied the conclusions hereinabove stated in its determina-tion as to invalidity or validity of each ballot. It should be noted, however,that the large majority of the ballots placed in this category contained multipleerrors which could not justify their segregation into any one of the foregoing18 categories.
Your subcommittee arrived at a decision on each ballot and each of the cate-gories without any reference whatever to the result it would have upon the fortunesof contestant or incumbent. It did not examine or consider the totals until everyballot had been disposed of under a consistent application of the Maryland law.Subsequently, on June 25, 1947, your committee concurred in the conclusions of

the subcommittee with respect to its rulings regarding the above categories.
The final tabulation of the conceded ballots at various stages of the five-county

recount, and at the close of subcommittee review (as of May 26, 1947) is asfollows:

Tabulation, as of May 26, 1947, of all ballots cast, and conceded in the 5-county
recount

Challengers' Counsel review Subcommittee
review of 12,990 ballots review of 6,624

ballots Total of all con-Reported vote
ceded ballotsCounty

Conceded to- Conceded to- Conceded to-

Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor

Anne Arundel 10,364 8,396 8, 931 7,153 1, 132 866 7 9 10,070 8,028Prince Georges 9,909 12, 642 7, 766 9, 964 1,280 1,479 1 0 9,047 11,443St. Marys 2, 172 2, 519 2,034 2,330 92 106 o 2 2, 126 2,418Howard 2,913 3,398 2,330 2, 632 323 415 2 3 2,655 3,050Cecil 3, 690 4,136 2, 929 3, 268 305 368 51 53 3, 285 3,689

Total 29, 048 31, 291 23, 990 25, 347 3, 132 3, 234 61 67 27, 183 28, 648

RECAPITULATION (5 COUNTIES)

Incumbent's majority of reported vote  2, 243Incumbent's majority of recounted vote   1, 465
Incumbent's net reduction (5 counties)  1 778

1 This figure does not include ballots which were later conceded under a mutual counsel stipulation datedJune 24, 1947 (Markey, 407; O'Conor, 468), as well as "incorrect initial" ballots later conceded by counseland subcommittee (Markey, 105; O'Conor, 77). Incumbent's final net reduction in 5 counties was 745.

III. THE CONDUCT OF THE RECOUNT IN THE 17 REMAINING COUNTIES USING
PAPER BALLOTS

As the result of the continuation in the five-county recount of the trend estab-lished by the recount of the machine votes in Baltimore City and Montgomery
County-thus reducing incumbent's majority from 2,232 to 1,028-the subcom-
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mittee directed a recount of the votes cast in the remaining 17 counties. This
recount was commenced on June 2, 1947.

Six subcommittee checkers were appointed to work at recount tables so as to
relieve subcommittee investigators for other duties. The procedure in recount-
ing the ballots was almost identical with that followed in the five-county recount.
As more recount units were established, a tabulator was employed to maintain
supervision over, and to check and record, the work performed at the recount
tables.

All of the 17 county ballots, comprising 101,597 reported votes for contestant
and 87,960 reported votes for incumbent, were transported under subcommittee
guards to, and reviewed at, the Central Post Office in Baltimore, Md.
At one point, a few days after the start of this recount, a check revealed that a

few ballots per box were being placed in the wrong receptacles at the recount
tables, which, if persisted in, might have affected the results of the recount.
These errors were immediately rectified and all apparent loopholes for mistakes
were plugged by changing the rules to the extent of (a) requiring ballots to be
folded or unstrung by checkers in presence of both challengers; (b) forbidding
challengers to separate ballots into stacks by party affiliation before reviewing;
(c) requiring challengers of both parties to furnish replacements during their
absences, however temporary, from the recount tables in order that interests of
the parties might not suffer while ballots were exposed; (d) instructing checkers
to make tabulation entries only in the presence and with the approval of both
challengers; and (e) making it mandatory that at the conclusion of the count
of each ballot box, all ballots be opened, counted, and checked for party affiliation,
with contestant's challengers checking incumbent's ballots, and vice versa.
The 19 categories that the subcommittee established in the course of its five-

county review, formed the basis for recounting by the challengers and respective
counsel.

Challengers were instructed to note the district, precinct, and the category of
protest on each protested ballot.

Baltimore County, the largest county in the State, was the first of the 17 to be
recounted. Since the incumbent's majority had been substantially reduced, the
challengers, in the exercise of their intense loyalty to their respective principals,
began to make flagrant and sometimes frivolous protests of a great number of
ballots. In the case of some precincts as many as 90 percent of the total ballots
reviewed were protested by the recount units.
The subcommittee's inquiry developed that most of those protests were in

connection with light lines and dots commonly falling into category 11 and its
various subdivisions. Thereafter, on the insistence of the subcommittee, counsel
for the parties stipulated and agreed on June 24, 1947, as follows (eliminating the
formal parts):

'It is stipulated by and between the parties as follows:
"1. All ballots as to which the only questioned mark is a light connector

shall be treated as valid ballots for all purposes of this recount. In dis-
tinguishing 'light' and 'heavy' connectors, the test shall be whether the
extra or connecting line of the cross is as heavy as the other lines of the cross.
"2. All ballots as to which the only questioned mark is a light pencil dot or

dots shall be treated as valid ballots for all purposes of this recount. All
pencil dots shall be deemed "light pencil dots" unless constituting a mark
other than a point resembling a period or decimal.
"3. All ballots as to which the only questioned mark is an extra line so

close to and parallel to a line of the cross as to have been evidently made by
the voter in an effort to improve the cross shall be treated as valid ballots for
all purposes of this recount. For the purpose of illustrating this type of
mark counsel refers to category 10C.

"It is intended that this stipulation shall apply not only hereafter but to all
ballots heretofore protested; and for the purpose of applying this stipulation,
counsel shall review all ballots heretofore protested and placed in categories 8,
10C, 11, 16, and 19. Those ballots which are hereby stipulated to be valid shall
be treated as valid for all purposes of this recount.
"Nothing in this stipulation shall preclude either party from contending that

ballots marked with heavy connectors or with double lines of any character or
with dots, dashes, or other marks other than a point resembling a period or decimal
should be treated as valid for all purposes of this recount."
The result of the stipulation was a very substantial reduction in the flagrant

protesting; though, because of the contentiousness of some of the personnel grow-
ing out, of their understandably intense loyalty to their principals, excessive pro-
testing persisted.
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On August 13, 1947, the challengers completed their initial screening of the
17-county ballots. The counsel completed their review of ballots on October 19,
1947, with the exception of the questionable "initial ballots." Twenty-eight
thousand six hundred and twelve ballots remained protested after counsel review,
which had to undergo a final review by the subcommittee.

SUBCOMMITTEE REVIEW OF REMAINING 28,612 BALLOTS

The subcommittee met on November 17, 1947, to commence its examination
of the balance of the paper ballots cast, on the validity of which counsel could
not agree. Those ballots consisted of 28,612 as follows:

Protested for causes related to discrepancies in the initialling of
ballots by judges of election  9, 155

Protested for other causes  19, 457

Your subcommittee was of the opinion that the number of protested ballots in
the category of "initial discrepancies" could be materially reduced and, therefore,
urged counsel to reexamine them in the light of the pertinent evidence produced
by subcommittee investigators. As a result thereof, counsel reviewed again and
conceded 2,372 originally protested for bearing single or penciled initials, and
2,556 originally protested for bearing,

' 
incorrect initials, thus leaving only 4,227 in

those categories and a total of 23,684 for final committee review.
The subcommittee met thereafter again on November 18, 20, 24, 25, 26, and

December 1, 2, 3, and 18, 1947, and carefully examined each of the 23,684 ballots,
using as a basis for its determination as to their validity, the category rulings
which it made in the course of the five-county recount and the stipulation of June
24, 1947, both of which appear herinabove.

Again your committee arrived at its decisions on each ballot and each category
without reference whatever to the affect on the final results of the recount. The
Senate minority, as well as the majority, was represented at each session of the
subcommittee and actively participated in its determinations.
On January 7, 1948, the subcommittee met again for the purpose of ruling on

the last of a number of miscellaneous protested ballots, each of which was exam-
ined and ruled upon in accordance with the established pattern.
At the conclusion of the latter meeting, final results of the recount were an-

nounced to the press and the public, to the effect that the incumbent had main-
tained a 1,624-vote majority. The final summary of recount figures appears
in the appendix as exhibit 4.

IV. THE INVESTIGATION OF APPARENT IRREGULARITIES FOR THE PURPOSE OF
DETERMINING THE EXISTENCE OF FRAUD

Contestant in his original and subsequent petitions alleged the existence of
certain conditions which he desired investigated on the theory that an investiga-
tion would reveal such evidence of fraud as to affect the results of the election.
In addition, during the progress of the recount, it became apparent that there

were numerous instances of failure on the part of election officials to observe the
directory provisions of the laws of Maryland with regard to the conduct of the
election. As counsel for contestant and incumbent examined ballot boxes, ballots,
and election records during the recount, they noted the irregularities observed.
Committee investigators prepared a tabulation of their notations, which appears
in the appendix as exhibit 5.
The information thus assembled formed a partial basis for contestant's allega-

tions.
However, as the recount progressed, counsel for contestant redefined their

"views Ivith respect to irregularities claimed" in their letter-brief of December 20,
1947. Subsequently, on April 26, 1948, in the course of final oral arguments of
respective counsel before the subcommittee in executive session, counsel for con-
testant clearly restated their position as follows: "It is our position that the com-
mittee should accept the reported vote in all counties of the State except Prince
Georges County and in all the wards of Baltimore City, except the fourth and the
tenth wards. That will greatly simplify the problem of the committee and will
limit its consideration of the subject of irregularities to Prince Georges County
and the fourth and tenth wards of Baltimore City."

Contestant thereby abandoned all other charges and allegations for the reason
that, as they frankly conceded in the above letter-brief, they "failed to develop
them and pin-point them sufficiently to their satisfaction to warrant their making
such a contention before the committee" (paraphrased).
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Your subcommittee, therefore, confines its report under this head to a con-sideration of the remaining charges.

RE PRINCE GEORGES COUNTY

1. It is charged that members of the election boards were appointed, and the electionmachinery was dominated by the incumbent, thus creating at least the opportunity
for fraud in the election

The laws of the State of Maryland provide in detail (see par. 7 of contestant'spetition of December 31, 1947, exhibit 1) the manner of appointment of electionofficials and require that the board of supervisors of elections shall appoint anequal number of Democratic and Republican judges and clerks of election for
each of the election precincts. The evidence shows that the required number ofRepublican officials were appointed in accordance with the law on the recom-mendations of the Republican State Central Committee and the Republicanmember of the board of supervisors of elections, without change.
The mere showing that incumbent, by virtue of his official position, was directly

or indirectly responsible for the appointment of election officials and, therefore,may have been in a position to exercise a dominant influence over them, is not of
itself evidence of any fraud or irregularity. The presumption of regularity andlegality in the conduct of public officials cannot be overthrown except by actualproof of some fraud on their part.
Subcommittee investigators interviewed numerous election officials of PrinceGeorges County and were unable to substantiate this charge.

2. It is charged that of the 60,000 ballots originally received from the printer by theboard of supervisors of elections, approximately 1,100 remain unaccounted for,thus leaving the inference that they may have been illegally and fraudulentlyused
The laws of the State of Maryland do not impose upon the board a duty tomake a final accounting for such unused ballots.
As a result of this omission, coupled with a liberal interpretation of section 60of the Maryland Election Laws, which contemplates the destruction of the surplusballots within 10 days after the election, very few of the county boards of super-visors of elections have made any effort to preserve the unused and surplus ballotsintact. That general prevailing condition is borne out by reference to analogousrecords in Allegany, Washington, and Wicomico Counties, concerning whichcontestant has made no complaint. Whereas, in Prince Georges County withapproximately 22,000 senatorial votes cast, there were 1,156 unused ballots notaccounted for; in Allegany County, with approximately 22,000 senatorial votescast, there were 4,577 unused ballots not accounted for; and in WashingtonCounty, with approximately 19,000 senatorial votes cast, there were 2,930 notaccounted for; and in Wicomico, with approximately 8,000 such votes cast, therewere 1,748 unaccounted for.
As a result of that generally loose condition, it has not been possible in thevery nature of things to pinpoint the exact cause for these deficiencies. Thereis, however, no proof tending to show fraudulent and illegal use of those ballotsfor which there is no accounting.

3. It is charged that more ballots were found in the ballot boxes than the number ofvoters' names on the respective poll books
The tabulation of irregularities (exhibit 5) discloses that (a) in the ballot boxesof 16 polling places there were 48 ballots in excess of the number of voters' namesrecorded on the poll books, and that (b) in the ballot boxes of 17 polling placesthere were 76 less ballots than the number of such names recorded in the respectivepoll books. Contestant has not maintained a complaint regarding the lattercategory.
The above tabulation indicates that similar discrepancies were noted in someof the counties about which contestant does not complain. For example, inWashington County there is an excess of 28 ballots at 16 polling places; in SomersetCounty, an excess of 21 at 5 places; in Frederick County, an excess of 25 at 7places; in Baltimore County, an excess of 21 in 17 places; in Howard County, anexcess of 23 in 9 places; and in Anne Arundel County, an excess of 22 in 7 places.In Prince Georges County there were 10 excess ballots at each of 2 polling places,and the remaining 28 excess ballots were found in 14 other polling places, neitherone of which had more than 4. Except for the 2 places showing an excess of10 each, the record of Prince Georges County in this regard is not out of proportion
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with the experience of the above-named counties concerning which contestant
has not maintained a consistent complaint.

Counsel for contestant in his letter of December 20, 1947, frankly conceded
with reference to this charge, that "some discrepancies might have been due to
carelessness and standing alone would be insufficient in [their] opinion to invalidate
the ballot boxes."

Obviously it is not possible to determine for whom the excess ballots were cast.
The mere fact of the existence of excess ballots, in and of itself, does not prove

or tend to prove any fraud. The record does not disclose any other proof that
will overcome the presumption of regularity and legality in the voting procedure
or the validity of the ballots cast.

4. It is charged that in a number of ballot boxes there were so-called "impression
ballots" which, in addition to bearing penciled X marks in the squares opposite
the candidates, bore impressions indicating that other ballots were fraudulently
marked while superimposed thereon

During the course of the five-county recount of the ballots in the State, only
105 so-called impression ballots were observed and protested by counsel. There
were 102 from Cecil County, two from St. Marys, and one from Howard. No
Prince Georges County ballots were so protested. The subcommittee, after a
careful examination of these ballots, concluded that in regard to the ballots of
Cecil County, the impression, in each case, was apparently the result of the
voter marking his ballot while it was folded. The subcommittee observed no
indications of fraud. In the remaining few instances the questionable ballots
were rejected for other reasons.
On April 15, 1947, before the subcommittee review, one of the counsel for

contestant filed an affidavit stating in substance that during the Prince Georges
County recount he had observed about 75 ballots which bore impressions without
realizing the possible implications. In consequence thereof, subcommittee
investigators reexamined over 10,000 of the Prince Georges County ballots for
such impressions. After the last screening of the ballots there remained only 44
ballots which seemed to bear miscellaneous impressions-28 of which bore impres-
sions on the reverse side, thus indicating that the ballots were marked legitimately
while folded. Others bore impressions so vague as to leave doubts as to their
existence. They were of such various sizes and shapes and in such various
positions on the ballots as to defy separation into categories or definite patterns
which might provide clues to fraudulent conduct if any occurred in connection
therewith.

Except for the mere impressions themselves, there appears to be no proof of
fraud or any evidence as to how, why, when, or by whom they were made.
5. It is charged that the clerk of the Circuit Court of Prince Georges County, a Demo-

crat, administered his duties under the State Declaration of Intentions Act, in an
irregular and partisan manner, thus clouding the validity of the balloting by an
undetermined number of declarants under the act

Section 31 of the Maryland Election Laws requires that all persons who "remove
into" the State of Maryland and who desire to vote therein, shall "indicate their
intent to become citizens and residents" of the State at least 1 year before the
first election in which they desire to participate, by "causing" their names to be
entered in a suitable record book provided for that purpose by the clerk of the
circuit court.
The investigation disclosed that between October 21 and November 5, 1945, at

least 1 year before the 1946 election, the clerk accumulated approximately 2,500
such declarations of intent. Some of these declarations were taken in a lawful
manner at the office of the clerk; some others were received in an apparently lawful
manner by the clerk and his authorized deputies at times and places publicly
announced in the press for that purpose; and an undetermined number were
solicited or received on behalf of the clerk by Democratic political workers in an
atmosphere which was obviously inconsistent with the nonpartisan intent and
spirit of the law.

It is estimated that only about 25 or 30 percent of the 2,500 declarants actually
voted in the 1946 election. Naturally, it is impossible to determine the bene-
ficiaries of their ballots.
The investigation further disclosed that some of the declarations, though

actually submitted to the clerk on or before November 5, 1945, in satisfaction of
the statutory 1-year requirement, were not entered by the clerk in the permanent
record until some time within the 1-year period. Contestant has contended that
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such declarations did not become legally effective until the date of their actual
entry. This contention, if accepted, would result in disfranchising many voters
who had fully declared their intentions on forms supplied by the clerk in accord-
ance with his instructions.
In the absence of contrary proof, it must be assumed that declarants in good

faith sought to comply with the Declaration of Intentions Act, in that they did
all that could be expected of them to "cause" their names to be entered in due
time and manner, and were not wilfully parties to any irregularities growing out of
the overzealous partisan activities of the clerk. Under such circumstances they
should not be penalized by disfranchisement for the failure of a public official, or
his agents, to perform his duties in accordance with the intent and spirit of the law.

6. It is finally charged that in Prince Georges County there was a general widespread
and flagrant disregard of the election laws as to warrant the rejection of the entire
vote of the county

This charge is based, in a large measure, on the tabulation of irregularities
(exhibit 5) noted by counsel for both parties during the course of the recount.

Of 3,500 irregularities noted, 228 were found in Prince Georges County, 531
were found in Baltimore County, 286 in Dorchester County, 214 in Frederick
County, 476 in Washington County, and 251 in Wicomico County. In many
of the other counties, as well as some of those named, the number of such irregu-
larities was greater in proportion to the vote cast than those cast in Prince Georges
County. Contestant, however, has not maintained a complaint regarding the
other counties.

Counsel, in their letter-brief of December 20, 1947, frankly conceded that not
"one of these particular irregularities would be sufficient to invalidate all ballots
in a ballot box but in the aggregate and collectively they constitute significant
factors" when coupled with the other charges herein discussed.

Your subcommittee has hereinbefore reported its conclusions with reference to
the other charges (items 1-5, above). There remains only this rather broad
charge which implies that the same given irregularities pervade most of the
precincts of the county. The irregularities cited in support of the contestant's
contention significantly differ in different precincts. No one irregularity pervades
all the voting places in the county and no one precinct is charged with every type
of irregularity. There is no consistency of irregularities throughout even a sub-
stantial area of the county such as will support the charge.

Proof that fraud and illegal voting involved substantially every precinct in the
county would, of course, require a complete disregard of the election in the county
in its entirety. There is, however, no such evidence in the record to sustain any
such theory.
Your subcommittee now directs attention to the remaining charges and alle-

gations with reference to—

FOURTH AND TENTH WARDS, BALTIMORE CITY

1. It is charged that in the fourth and tenth wards there was such a high proportion of
voting by persons not qualified to do so, as to justify rejection of the entire vote
cast therein

A house-to-house survey was conducted by subcommittee investigators through
a substantial area of both wards in order to develop a logical basis for the determi-
nation of the true extent of the charge.
In the fourth ward the survey covered 1,630 voters out of the 1,974 persons

registered and actually recorded as voting, and disclosed that over 550 of such
voters had not resided at their registration addresses in the fourth ward for at
least 6 months prior to the date of the election.

In the tenth ward a similar survey, covering 900 voters out of 2,908 persons
registered and recorded as voting, disclosed that over 175 of such voters had not
resided at their registration addresses since at least 6 months prior to the election.
The investigation further revealed that, in some instances, the registration

addresses shown on the registration records of persons voting in that election
were vacant lots; however, it was found that registrations from such addresses
as were checked were apparently lawfully made but that the buildings at those
addresses were subsequently demolished and vacant or parking lots remained.
In view of the fact that there appears to be substantial foundation in the laws

of Maryland for a person, once lawfully registered, to continue to vote in the
precinct of his original registration even after removal from that precinct to
another precinct, so long as his registration is not lawfully canceled in accordance
with the detailed procedure set forth in section 26 of the election laws, of which
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contestant and his supporters failed to avail themselves, it remained only to
determine whether the persons voting were, as a matter of fact, the persons actually
registered.

After a careful handwrting comparison of the voting authority cards which
were signed on election day by the voters involved, with their original permanent
registration forms, signed by them when they registered, your subcommittee
concluded that in every instance, except one, wherein a possible disparity was
noted, the signatures appeared to be identical and consequently the charge was
not sustained.
In concluding part IV of its report, your subcommittee observes that several

cff the charges made by the contestant in his various petitions have not been
discussed in this report for the reason that they would have no substantial bearing
on the results. Some of these charges may involve the violation of Federal
statutes, in which event it would be a matter for the consideration of the appro-
priate law enforcement agencies.

CONCLUSION

Your subcommittee, after having conducted a recount of all of the votes cast
in the State, and after having examined into all of the charges of irregularities
and fraud meriting consideration, conclude that Herbert R. O'Conor was duly
elected United States Senator from the State of Maryland.

Therefore your Subcommittee on Privileges and Elections unanimously recom-
mends the adoption of the following resolution:

"Resolved, That Herbert R. O'Conor is hereby declared to be a duly elected
Senator of the United States from the State of Maryland for the term of 6 years,
commencing on the 3d day of January 1947, and is entitled to be seated as such."

Respectfully submitted.
WILLIAM E. JENNER, Chairman.
JOHN W. BRICKER.
FRANCIS J. MYERS.

APPENDIX

EXHIBIT No. 1

To the Senate of the United States:
D. John Markey, hereinafter sometimes called petitioner, files this his contest

for a seat in the Senate of the United States as Senator of Maryland and contests
the seat claimed by Herbert R. O'Conor, hereinafter sometimes called the claim-
ant, for the term beginning January 3, 1947, and as grounds for such contest
respectfully shows to this honorable body:

1. Petitioner is a resident of Walkersville, Frederick County, Md., and is a,

citizen of the State of Maryland and of the United States. Petitioner was nom-

inated at the primary election held in June 1946, as the Republican candidate

for United States Senator from Maryland for the term beginning January 3, 1947,

and the claimant, having defeated Senator George L. Radcliffe, was nominated

as the Democratic candidate for such office and term.
2. At the general election in Maryland held November 5, 1946, petitioner was

reported to have received 235,000 votes and the claimant O'Conor was reported

to have received 237,232 votes, that is to say, of a total vote of 472,232 O'Conor

received a reported majority of 2,232 votes, namely, less than one-half of 1 percent.

3. Petitioner served a formal notice dated November 30, 1946, on the claimant

of the intention to contest his reported election and a copy of such notice was

forwarded to the Senate and to the Special Senate Committee To Investigate

Senatorial Campaign Expenditures and for Other Purposes. Petitioner avers

that in fact there were cast at the general election several thousand more votes

for petitioner than were cast for the claimant for said office of United States

Senator for the State of Maryland and that there were errors and irregularities

in said election affecting the result, which, if corrected, would show that this

petitioner received a majority of the votes cast in the election for said office.

Petitioner avers that upon a fair and lawful recount of the ballots cast at t
he

election this petitioner would be decided to be the duly and lawfully 
elected

Senator from Maryland

S. Repts., 80-2, vol. 3 51
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4. There are in the State of Maryland 23 counties and the city of Baltimore
divided into approximately 1,330 election precincts. Paper ballots are used in
22 counties of the State and voting machines are used throughout the city of
Baltimore, which contains approximately one-half the population of the State,
and throughout Montgomery County.

5. Since 1864 the State of Maryland has been preponderantly Democratic, the
registration at the present time consisting of 600,056 Democrats and 264,976
Republicans. The government of the State of Maryland has been under the
political control of the Democratic Party since 1864 with the exception of Repub-
lican governors elected in 1895, 1913, and 1934. Since 1864 a Republican attor-
ney general has only been elected on two occasions, namely, in 1895 and 1919.
Since 1864 only one Republican comptroller of the State has been elected in
Maryland, namely, in 1895. The Democratic Party has had complete control
of the General Assembly of Maryland during the past 82 years with the possible
exception of the periods from 1896 to 1898. and 1918 to 1920. In the city of
Baltimore there are powerful Democratic organizations which dominate and
control the political life of the municipality to such an extent that no Republicans
can be elected to public office in Baltimore City without the support of one or both
of such political organizations. During the past 3 years there has not been a
single Republican member of the City Council of Baltimore City. Strong Demo-
cratic organizations function in the counties of the State.

6. The laws of Maryland make no provision for a recount of votes cast in a gen-
eral election for United States Senator, although the laws of Maryland provide
for a recount by the supervisors of elections of votes cast in primary elections,
and Hon. William Curran, at the time of the election attorney general of Mary-
land by appointment of O'Conor, has made a public statement published in the
press to this effect. The Democratic-controlled State government has kept the
door locked against any recanvass of ballots in a general election.
7. (a) The State of Maryland has established and continues a primary and

general election system at public expense for nomination and election of party
candidates for the several Federal, State, and local offices.
(b) Under the laws of Maryland the Governor is authorized to appoint in each

county of the State and in the city of Baltimore three persons who constitute
the board of supervisors of elections of the county or city as the case may be,
one of whom is required to be designated from each of the two leading political
parties of the State. In case of any vacancy on any board of supervisors the
Governor is authorized to appoint an eligible person to fill such vacancy during
the remainder of the term of office of the person originally appointed. Before
appointing such supervisors of elections, the Governor requests the State central
committee representing each of the two leading political parties of the State in
each county and in the city of Baltimore to designate at least four eligible can-
didates for such positions. The Governor is then vested with the discretionary
power to select and appoint one of the persons so designated unless in his judgment
he deems all of such persons unfit or incompetent in which case he may call upon
the State central committee for another list of six names from which he may
make the appointments. Accordingly the Governor of Maryland appoints
every member of every board of supervisors of elections throughout the State of
Maryland within the limitations stated.
(c) Under the laws of Maryland supervisors of elections hold office for 2 years

at annual salaries, provided the Governor does not exercise a discretionary power
of removal for cause shown.
(d) Under the laws of Maryland each board of supervisors of elections has

power to appoint, and to remove clerks, registrars, voting-machine custodians
and deputy custodians, stenographers and other employees. Each board of
supervisors of elections provides all necessary ballot boxes, ballots, voting ma-
chines, registry books, poll books, tally sheets, forms and such other supplies
as may be necessary for the registry of voters and the conduct of elections. Each
board of supervisors of elections biennially selects for each election precinct in
the counties or city four judges of election, and two clerks of election, appointing
two of such judges and one of such clerks from each of the political parties of
the State, provided that no clerks of election are appointed for precincts in which
voting machines are used. Each board of supervisors of elections may prescribe
rules or regulations "as they deem necessary for determining the qualifications
of persons selected for judges or clerks of elections." Each supervisor has a
veto upon the proposed selection of any election judge or election clerk even
though the election judge or clerk vetoed belongs to a different political party
from that of the supervisor of election exercising the veto. If in consequence
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of a veto the board of supervisors do not agree upon an appointment, then the
supervisor or supervisors belonging to the political party entitled to be represented
by the election judge or election clerk may name three eligible persons from whom
the supervisor or supervisors of the other political party are privileged to select
such judge or clerk. In other words, the two Democratic supervisors of elections
are entitled under Maryland law to choose the Republican judges and clerks of
election most acceptable to them within the limitations indicated.

(e) Under the laws of Maryland the board of supervisors of elections has the
power to make all necessary rules and regulations not inconsistent with law "with
reference to the registration of voters and the conduct of elections and shall have
charge of and make provision for all elections, general, special, local * *
and 'all questions arising with reference to such rules and regulations as to the
registration of voters and the conduct of elections shall be decided by the majority
of the board."

(f) During the past 8 years Claimant O'Conor has been Governor of Maryland..
During such 8-year period he has appointed every member of every board of
supervisors of elections in every county of the State as well as in the city of
Baltimore and all members of all boards of elections owe their appointments to.
him All members of all boards of supervisors of elections have held their offices
subject to the exercise of the power of removal vested in the claimant, O'Conor,
as stated heretofore. Not only the Democratic members of each board of super-
visors of elections, but each Republican member owes his appointment to the
claimant, O'Conor. As Governor, the said O'Conor under the laws of Maryland
has had the power of choice, and the exercise of a power of selective preference,
in designating the Republican member of each board of supervisors of elections
from a panel of Republican candidates nominated by the local Republican State
central committee.
Each board of supervisors of elections in each county and in Baltimore City,.

with its substantial administrative and quasi-judicial powers, at the time of the
elections held November 5, 1946, consisted of two members of the Democratic
Party and one member of the Republican Party. The claimant, O'Conor, made
all appointments to this quasi-judicial office on this partisan basis not only in
Baltimore City and in counties where there was a Democratic majority but even
in Allegany, Calvert, Charles, and Garrett Counties, where there are registered
Republican majorities, so that each board has been composed of two Democrats
of O'Conor's choice and one Republican likewise acceptable to him, thus creating
election boards controlling all the election machinery in Maryland of a political
complexion favorable to the claimant, O'Conor. Under the election laws of the
State of Maryland, the said O'Conor has exercised considerable control of the
election machinery Of the State of Maryland, and as a consequence the Republican
Party has not been and was not, at the election held November 5, 1946, adequately
represented at a number of polling places in Baltimore City and in certain counties
of the State, including particularly the counties of Anne Arundel, Baltimore,
Caroline, Cecil, Charles, Dorchester, Harford, Howard, Prince Georges, Queen
Annes, St. Marys, Wicomico, and Worcester. Most election officials of Maryland
are honest reliable persons but partisan control of the election machinery coupled
with chicanery of a small number of election judges in a close election could change
the result.

8. Some years ago voting machines were installed throughout the city of Balti-
more for the purpose of eliminating possible election irregularities and frauds and
such voting machines have been deemed to afford assurance of the accuracy of
the recording and tabulation of the vote. On December 10, 1946, petitioner filed
his petition with the Special Senate Committee To Investigate Senatorial Cam-
paign Expenditures and for other. purposes. Said petition alleged among other
things that "more than the actual number of votes cast for O'Conor on such ma-
chines were reported to the board of supervisors of elections," and said petition
requested said special Senate committee to verify the votes reported as cast in the
city of Baltimore by checking the figures on the voting machines before they were
cleared. Petitioner alleges upon information and belief that in five precincts of
Baltimore City the election judges falsely reported substantially more than the
actual number of votes actually cast for the Claimant O'Conor on such voting
machines. Petitioner is advised that representatives of said special Senate com-
mittee have made a careful examination of the vote recorded on such voting ma-
chines and have verified for the benefit of ,the Senate the votes reported as cast on
such machines and the information obtained is available to the Senate.

Under the laws of Maryland every voting machine used in the election shall
remain locked and sealed thereafter for such period next succeeding the election
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as may be necessary or advisable because of any contest over the result of the
election. In spite of the legal requirement that the voting machines remain
locked and sealed, at the time representatives of the special Senate committee
examined such machines on December 13, 14, and 15, 1946, over 50 voting ma-
chines were not properly sealed, the seals thereon were broken and the machines
in such a condition that there is no assurance that such machines had not been
tampered with and unlawful votes registered after the election.
Outnumbered 3 to 1 in the registered vote in Maryland, the Republican Party

was ineffectively organized in Baltimore City and in most of the counties, for the
election held November 5, 1946, had insufficient funds and as stated was inade-
quately represented at the polls. There were no watchers in numerous precincts
to safeguard the interests of Republican State-wide candidates; there were no
challengers in numerous precincts to safeguard the interests of Republican State-
wide candidates. In some precincts there were not the required number of
Republican judges of election in violation of the law. For example, in one pre-
cinct in Anne Arundel County there was one Republican election official and six
Democratic election officials in violation of the law.

9. In the primary election held in June 1946 it is a matter of public knowledge
and repute that approximately $1,000,000 was spent in the State of Maryland on
behalf of all Democratic candidates for election in the State and such excessive
campaign expenditures were condemned even by the partisan Democratic press of
Maryland. In the primary election O'Conor reported the expenditure of

. $34,428.66. In the general election held November 5, 1946, the said claimant,
O'Conor, with other State Democratic candidates reported on November 25, 1946,
expenditures aggregating $162,288.46 to the date of such report. The claimant,
O'Conor, has reported to the Senate in addition the expenditure of $13,707.40 on
his personal behalf but failed to report to the Senate the portion of said sum of
$162,288.46 which was contributed and expended on his behalf. Such excessive
campaign expenditures have likewise been condemned by the partisan Democratic
press of Maryland.
No serious effort has ever been made by the law-enforcement officers of the State

of Maryland to cramp the great game of politics by enforcing even the inadequate
provisions of the Maryland Corrupt Practices Act.

There was an unrestrained sluicing out of huge campaign funds on behalf of
the Democratic candidates in the primary campaign and in the general election.
The stream of money pouring through the State overran loyalties, submerged
political friendships, and generally lowered standards of political conduct. Such
excessive expenditures in the recent Maryland primary and general election could
not fail to affect and prejudice the integrity of free elections.

10. Petitioner alleges upon information and belief that the following errors
and irregularities in the general election affecting the result were:
(a) In a number of precincts judges of election counted for the claimant,

O'Conor, votes which in fact were cast for the petitioner:
• (b) In a number of precincts judges of election reported for the claimant,
O'Conor, votes which in fact were cast for the petitioner.

(c) In a number of precincts many ballots duly marked and cast for the peti-
tioner were improperly rejected by the respective election boards and not counted
at all. As an example, in a single district of Anne Arundel County, it is estimated
that in 6 precincts (out of 29 in the county) the number of rejected ballots were
36, 25, 54, 60, 75 to 90, 100 to 150; total 400 to 465. Petitioner estimates that
in Anne Arundel County over 1,200 ballots were not counted; that in Baltimore
County 1,098 ballots were not counted; and in Howard County 1,020 ballots were
not counted. Petitioner estimates that in the 23 counties of the State at least
10,000 ballots were not counted in the Markey-O'Conor election. Without a
recount under the auspices of the Senate, petitioner has no legal or other means
of ascertaining the number of these ballots which should have been counted for
Markey. Petitioner believes that in view of the control of the election machinery
of the State by O'Conor the recanvass of these uncounted ballots alone would
show the election of petitioner.

(d) In a number of precincts many ballots duly marked and cast for the peti-
tioner were rejected and not counted on the ground that they were not duly and
properly marked for this petitioner when they were in fact legally marked and
cast as votes for the petitioner.

(e) In a number of precincts many ballots for Markey were rejected and not
counted on the pretext that they bore distinguishing marks when in fact they
did not bear such distinguishing marks as to disqualify under the State law such
ballots which should haye been counted for this petitioner.
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(f) In a number of precincts many ballots duly and legally marked and cast for
petitioner were erroneously rejected and not counted for this petitioner by
judges of election under erroneous interpretation of their duties.

(g) In a number of precincts many ballots counted and reported for O'Conor
should have been rejected on account of irregularities. In Howard County an
election district containing only 2 precincts upon a recount in a sheriff contest
(such a recount for local offices being permissible under the law), the circuit court
held that 107 ballots counted by judges of election should have been rejected.
In another district containing only 3 precincts, in the same contest the circuit
court held that 138 ballots which were counted should have been rejected. Peti-
tioner's investigation has not yet disclosed how many of these ballots were cast
for Markey.
(h) In certain precincts sample ballots marked for Democratic candidates

including the said O'Conor were hung in voting booths in violation of law.
(i) In certain precincts ballots were tallied by persons who were neither election

judges nor clerks of election in violation of law.
(j) In certain precincts of Anne Arundel, Charles, Caroline, Queen Annes, and

Worcester Counties there were not the required number of Republican judges of
election, in violation of law.
(k) In certain precincts Democrats acted as Republican judges and clerks of

election in violation of law.
(1) In certain precincts during the count of ballots and prior to its completion

all lights were turned out 'in the polling places and remained out for an ample
time to permit tampering with the ballots.
(m) In certain precincts Democratic judges of election did not permit Repub-

lican challengers to state that particular ballots should be counted or rejected
and did not allow them to state the reasons why they should be counted or re-
jected and threatened their arrest for attempting to express an opinion as to
whether ballots should or should not be counted, all in violation of law.
(n) In certain precincts more votes were reported for the claimant, O'Conor,

than the votes in fact cast for him.
(o) In all precincts of Anne Arundel County the board of supervisors of elec-

tions posted notices that when one-half of the votes were counted a report should
be made by telephone to the board of supervisors of elections as to the number
of votes cast, all in violation of the law forbidding any suspension of the canvassing
of the ballots. In this county judges of elections purported to be still canvassing
the votes in the afternoon of November 6, 1946, and it is estimated they did not
count over 1,200 ballots.

11. By reason of the irregularities stated petitioner alleges that the so-called
reported majority of less than one-half of 1 percent of the total vote accorded to
O'Conor is wholly and completely fictitious and in contravention of the laws of
Maryland and of the United States. Petitioner alleges his earnest conviction that
upon a fair and lawful recount he would be decided to be the duly and lawfully
elected Senator from Maryland and would be declared by this honorable body to
have been the duly and lawfully elected Senator from Maryland at the election
held November 5, 1946.

12. This honorable body ordered under its auspices a State-wide recount of
all ballots cast for Senator in the State of Texas on November 7, 1922, where the
reported majority of Earle B. Mayfield over George E. B. Peddy was 133,778
votes. Said recount was made by the Senate on the basis of allegations of a
petition far less substantial than those involved in this proceeding. This honor-
able body ordered a recount of all votes cast for Senator in the State of Iowa on
November 4, 1924, and, as a consequence, determined that Contestant Steck had
been elected in lieu of Claimant Brookhart. Reference to the petition of contest
to the Senate of Daniel F. Steck will show that the allegations of the petition
herein establish a far more substantial case for a recount. In the Steck case
the Senate directed a recount of approximately 894,657 votes cast throughout
the State of Iowa in said election. The total vote in Maryland for Senator in
the election held November 5, 1946, was only 472,232. Of these 222,336 votes
were cast on the voting machines throughout the city of Baltimore and Mont-
gomery County. As stated herein the Special Senate Committee on Campaign
Expenditures and for Other Purposes has verified the figures reported as cast
on said voting machines by examination of the machines. A recount ordered by
the Senate will only require therefore a recanvass of approximately 250,000
ballots reported as cast in the remaining 22 counties of the State.

13. The claimant, O'Conor, was reported in the Sunday Sun of November 17,
1946, to have said with respect to the proposed contest:
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"While I am confident that everything which took place was entirely in accord-
ance with law, if anything is alleged to the contrary, it is highly desirable that the
matter be aired promptly and completely, and to this end I pledge all possible
assistance on the part of the State administration."

Petitioner and claimant are accordingly in agreement that "it is highly desirable
that the matter [of the election] be aired promptly and completely" and petitioner
submits that the irregularities of said election and the matters incidental thereto
may only be aired "promptly and completely" by a recount of the ballots cast
under the direction of this honorable body.

Aceordingly petitioner prays the Senate to employ its power and authority for
the purpose of effecting a fair and lawful recount of all ballots cast at said election.
The failure of the laws of Maryland to make provision for a recount in the election
of United States Senator, the close reported vote, the control of O'Conor of the
election machinery of the State of Maryland, the political domination of the State
government and its agencies by O'Conor, the false and corrupt reports by election
judges of the O'Conor vote in certain precincts of Baltimore City, together with
the political climate prevailing in Maryland and the determined effort to influence
the election by excessive campaign expenditures, make the meager reported
majority for the Claimant O'Conor suspect and, in the interest of the preservation
of the integrity of free elections, require the Senate to proceed with a fair and
lawful recount of all ballots cast for Senator at said election.

In filing this his petition to this honorable body petitioner incorporates herein
by reference his petition filed with the Special Senate Committee To Investigate
Senatorial Campaign Expenditures and for Other Purposes and makes the same
a part hereof. Petitioner files this petition not only on his own behalf but on
behalf of the people of Maryland, who have a major interest in obtaining assur-
ance of the lawful election of Senator from Maryland and who are not satisfied
that the reported results correctly and lawfully reflect the true choice of the people
of Maryland for their United States Senator. Since the laws of Maryland provide
no remedy for petitioner, a recount under the direction of the Senate will meet
with the general approval of the people of Maryland.

Petitioner stands ready to aid and cooperate with the Senate to the fullest
extent.

Counsel:

D. JOHN MARKEY,
Petitioner and Contestant.

CHARLES RUZICKA.
GEORGE COCHRAN DOUB.

STATE OF MARYLAND,
City of Baltimore, ss:

I hereby certify that on this 31st day of December 1946, before me, the sub-
scriber, a notary public of the State of Marlyand, in and for the city of Baltimore
aforesaid, personally appeared D. John Markey, and made oath in due form of
law that the allegations of the aforegoing petition are true to the best of his
knowledge and belief.
As witness my hand and notarial seal.
[SEAL] E. ELIZABETH LACHER, Notary Public.
My commission expires May 5, 1947.

EXHIBIT No. 2

IS. Rept. No. 1, Pt. 2, 80th Cong., 1st sem.]

INVESTIGATION OF SENATORIAL CAMPAIGN EXPENDITURES, 1946
PEPORT OF THE SPECIAL COMMITTEE TO INVESTIGATE SENATORIAL CAMPAIGNEXPENDITURES, 1946, PURSUANT TO SENATE RESOLUTION 224 (79TH CONG.), A

RESOLUTION TO APPOINT A SPECIAL COMMITTEE TO INVESTIGATE SENATORIAL
CAMPAIGN CONTRIBUTIONS AND EXPENDITURES IN THE 1946 ELECTIONS
On December 10, 1946, sworn complaint was filed with the committee by D.John Markey, defeated Republican senatorial candidate in Maryland, alleging

irregularities and improper tallying of ballots cast in the November 5, 1946,
general election and requesting a recount by the committee, in view of the factthat the right to demand recount by a contestant was confined under Maryland
statutes to primary elections. The Markey complaint further alleged excessive
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campaign expenditures by or on behalf of Senator-elect O'Conor, in both the
primary and general election•

' 
unauthorized use of names of prominent Maryland

citizens as endorsers; unreported contributions, and contributions by corporations
in violation of Jaw; and improper use for political purposes of lists of Maryland
selectees under the Selective Service Act, allegedly prepared at the expense of the
Federal Government. Investigation of these matters was requested of the com-
mittee pursuant to Senate Resolution 224.
In accordance with committee policy, Contestant Markey was requested to file

sworn particularities of general charges contained in the complaint. Affidavits
were filed by contestant, dealing with election irregularities, .but none were
furnished and no evidence was produced substantiating the other charges embodied
in the original complaint.

Since particular emphasis was laid in the complaint upon the necessity for im-
mediate recount of the totals on the voting machines in Baltimore City due to
decision of the board of supervisors of elections of that county to clear the machines
on December 16, 1946, committee investigators were forthwith dispatched to
Baltimore, where official recount of the returns indicated on the voting machines
in Baltimore City was conducted and completed on December 14, 1946. In the
process of this recount committee investigators were accompanied by counsel for
Contestant Markey and Senator-elect 0' Conor, and all official committee returns
were initialed and approved by all parties present and represented, including
the Board of Supervisors of Elections for Baltimore City. The result of the
committee's recount of the voting machines in Baltimore City showed totals
differing slightly from those previously certified by the secretary of state of Mary-
land. This difference was much less than necessary to change the results of the
election.
On December 17, 1946, committee investigators proceeded to Montgomery

County ,where recount of the totals shown on the voting machines in that county
was conducted under the same regulations, and with the observance of similar
formalities in the execution of the official committee returns by authorized repre-

sentatives of both parties, and the board of supervisors of elections of Montgomery

County. The result of the committee's recount of the voting machines in Mont-

gomery County showed a very slight change in the vote from the official count of

the votes for that county.
Recount of the ballots cast by means of machine voting throughout the entire

State of Maryland was confined to Baltimore City and Montgomery County by

virtue of the fact that these 2 counties were the only ones in Maryland, out of a
total of 24 counties (including Baltimore City), in which voting machines were

used in the 1946 general election. However, there were represented in the votes

cast on these voting machines nearly 50 percent of the total vote cast at the

November 5, 1946, election, namely, 222,336 ballots out of a State-wide ballot of

472,232.
In order that a fair test might be made to determine whether the contestant's

allegations as to the irregular handling of paper ballots were well-founded, the

committee, taking cognizance of the potentially greater margin of error inherent
in the multiple electoral processes connected with the use of paper ballots, at its

meeting on December 31, 1946, ordered that Contestant Markey furnish the

committee with an affidavit containing a list of five counties in the State of Mary-

land wherein it was alleged that the greatest number of irregularities and dis-

crepancies occurred, in the order of their importance. This sworn list was fur-

nished the committee by contestant on January 9, 1947, listing the following

counties in the order named:
1. Anne Arundel.
2. Prince Georges.
3. Baltimore.
4. St. Marys.
5. Howard.

It was planned by the committee to recount the ballots in each of these named

counties for the purpose of ascertaining the truth or falsity of the charges made

by contestant; and if, in the opinion of the committee, the changes, if any, in the

committee's recount from the totals previously reported substantially reduced the

lead of Senator-elect O'Conor, a State-wide recount would be ordered. On the other

hand, if no substantial change resulted, a further recount in other counties would

be abandoned. In furtherance of these plans, counsel for contestant and incum-

bent, together with committee counsel, met in Washington and agreed upon

procedure for the conduct of the recount, which agreement was embodied in a

stipulation prepared for signature of the parties.
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However, on January 3, 1947, Contestant Markey filed a sworn petition withthe Secretary of the Senate, this petition containing certain similar allegationsto those in the complaint previously filed with this committee on December 10,1946. This new complaint was referred to the standing Committee on Rules andAdministration, and in consequence of decision of the Rules Committee furtherinvestigation in Maryland by the Senate was transferred to the Committee onRules and Administration on January 18, 1947, and is currently continuing as ofthe date of this report, under the immediate supervision of the Subcommittee onPrivileges and Elections of the Committee on Rules and Administration.
The Committee on Rules and Administration, through a subcommittee, is nowengaged in counting the ballots in the five counties above named and in accord

with the terms of the agreement of procedure above referred to.

EXHIBIT No. 3

THE SENATE OF THE UNITED STATES

IN THE MATTER OF THE ELECTION CONTEST OF D. JOHN MARKEY AS SENATOR
FROM MARYLAND

To the Senate of the United States:
It is hereby stipulated and agreed as follows by counsel for Herbert R. O'Conor

and counsel for D. John Markey in the event of any recount under the auspicesof the Senate or any committee thereof of the votes cast for United States Senator
in the general election held November 5, 1946, in the State of Maryland:
(1) The following persons are authorized to act as challengers on behalf of theparties in connection with the recount:
(a) For O'Conor:

Edward G. Chaney Frank M. Duvall
Henry J. Tarantino Richard Lankford
J. William Graham S. J. Macaluso

(b) For Markey:
Noah Hillman Irma Anderson
James Onderdonk Pearl Podlich
Evelen Kearsey Elda Quast
Carroll Cole

Additional or substitute challengers may be hereafter authorized to act upon thewritten authorization of a party or his counsel.
(2) Each party or his counsel will be notified at least 24 hours prior thereto of

the proposed recount of ballots in any county.
(3) At the beginning of the recount in any county, representatives of the Senatecommittee conducting the recount will take possession of all ballot boxes and saidSenate committee will assume responsibility for all such ballot boxes and theircontents until the recount is completed in such county. Before each ballot boxis opened representatives of the Senate committee will examine the condition ofsaid ballot box and note in writing the condition thereof and whether said ballotbox is properly locked and sealed. Upon opening said ballot box, such repre-sentatives will ascertain whether it contains a package or envelope marked,"Spoiled and not counted" and a package or envelope marked "Rejected anddefective" and will note in writing this fact as well as the condition of the ballotsin the ballot box. The parties or their representatives shall be entitled to bepresent at each step in the proceedings under this paragraph.
(4) The recount shall be conducted by representatives of the Senate committeein the presence of the challengers designated by the parties. A challenger desig-

nated by a party shall have the unrestricted right and opportunity to challengeany ballot before it is counted and to agree with a challenger of the other party
as to the validity of any ballot. Such authority of the challenger shall extend
not only to ballots counted by the judges of election but to any ballots for any
reason not counted by them. All ballots not challenged at the time of the countby representatives of the Senate committee shall be deemed properly voted and
the tabulation as such shall be final for the purposes of the recount.
(5) The supervision and administration of the recount shall be in the exclusivecontrol and subject at all times to the direction of the authorized representativesof the Senate committee conducting the recount. There shall at all times bepresent in the room in which said recount is being conducted at least one repre-
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sentative of this Senate committee. All parties entering or leaving the room in
which the recount is being conducted are subject to the instruction and control of
these representatives. No pencils or pens or other instruments capable of in-
scription in any manner shall be in the possession of any individual within the
room in which the recount is'being conducted except that the representatives of
the Senare committee and the designated challengers for each party shall be furnished
red indelible pencils for the purpose of assisting in conducting the recount. The
taking of notes by others than designated representatives of the Senate shall, at
all times during the recount, be subject to orders of the Senate committee conduct-
ing the recount, as expressed to the counsel to said committee. No one shall be
permitted in the room or rooms where the recount is conducted except representa-
tives of the Senate, counsel for the parties, and the designated challengers of the
parties. No information concerning any phase of the recount, its conduct, par-
tial or complete returns, shall be given by any person present or participating
therein, to any other person, persons, or representatives of the press, at any time
except by members of the Senate committee conducting the recount.
(6) Representatives of the Senate committee will make a note of the total

number of ballots found in each ballot box, and prior to, or during the recount,
representatives of the Senate committee will check the registration books of
each precinct and ascertain the total number of Democrats and the total number
of Republicans recorded as having voted in said election and make note of the
same as well as any other facts relating to the validity of votes cast which they
deem necessary or desirable. The parties or their representatives shall be en-
titled to be present at each step in the proceedings under this paragraph.
(7) Except in the case of challenges subsequently waived by counsel, all chal-

lenged ballots shall be submitted to the Senate or the appropriate committee
thereof for decision as to whether such ballots should or should not be counted
as voted.
(8) All challenged ballots and other pertinent records shall be preserved in

the custody of the Senate committee or its representatives in order that final
action may be taken thereon by the Senate or the appropriate committee thereof.

This stipulation is subject to the adoption of such rules and regulations for
the conduct of the recount as the Senate or the appropriate committee thereof
may deem desirable.

WILLIAM L. MARBURY,
WILLIAM C. WALSH,

Counsel for Herbert R. O'Conor.
CHARLES RUZICKA,
GEORGE COCHRAN DOUB,
Counsel for D. John Markey.



EXHIBIT No. 4

Maryland contest, 1948

County (or other unit)

Reported vote by
election officials

Machine tabulation and recount

Total conceded
(initials)

Total number
concededConceded on

initial review by
challengers

Conceded on
counsel review

Conceded on sub-
committee review

Conceded on
stipu ation

Total number
conceded

Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor Markey O'Conor

1'Baltimore City 89, 306 102, 107 89, 408 101, 793 0 0 0 0 0 0 89, 408 101, 793 0 0 89, 408 101, 793
*Montgomery County 15, 049 15, 874 15, 059 15, 874 0 0 0 0 0 0 15, 059 15, 874 0 0 15,059 15,874

Subtotal 104,355 117,981 104,467
--------

117,667 0 0 0 0 0' 0 104,467 117,667 0 0 104,467 117,657

Anne Arundel 10,364 8,396 8,931 7,153 1,132 866 7 9 65 75 10,135 8,103 0 0 10,135 8,103
Prince Georges 9,909 12,642 7,766 9,964 1,280 1,479 1 0 98 75 9,145 11,518 101 74 9,246 11,592
St. Marys 2,172 2,519 2,034 2,330 92 106 0 2 6 1 2,132 2,439 0 0 2,132 2,439
Howard 2,913 3,398 2,330 2,632 323 415 2 3 91 120 2,746 3,170 0 0 2,746 3,170
Cecil 3,690 4,336 2,929 3,268 305 368 51 53 147 197 3,432 3,886 4 3 3,436 3,88)

Subtotal 29,048 31,291 23,990 25,347 3,132 3,234 61 67 407 468 27,590 29,116 105 77 27,695 29,193

Allegany 12,368 10,403 9,398 7,974 1,341 1,123 644 517  11,383 9,614 112 133 11,495 9,747
Baltimore 24,940 21,436 15,440 12,822 8,169 7,253 357 318  23,966 20,393 4 7 23,970 20,401
Calvert 1,991 1,981 1,568 1,610 114 89 83 64  1,765 1,763 108 119 1,873 1,882
Caroline 2,428 2,714 1,386 1,574 632 713 110 93  2,128 2,380 152 198 2,280 2,578
Carroll 6,662 4,734 5,520 3,879 236 163 419 278  6,175 4,320 29 9 6,204 4,329
Charles 2,592 2,074 1,874 1,564 310 180 170 113  2,354 1,857 29 24 2,383 1,881
Dorchester 4,699 3,312 3,352 2,368 456 322 622 413  4,430 3,103 57 34 4,487 3,137
Frederick 9,712 7,516 8,294 6,457 44 24 384 252  8,722 6,733 270 266 8,992 6,999
Garrett  3,466 2,144 2,496 1,618 593 315 246 147  3,335 2,080 9 5 3,344 2,083
Harford 5,208 5,043 4,350 4,204 238 253 386 347  4,974 4,804 4 4 4,978 4,808
Kent 2,271 2,632 1,392 1,742 735 758 71 64  2,198 2,564 0 0 2,198 2,564
Queen Anne 1,962 2,349 1,351 1,672 483 527 35 42  1,869 2,241 0 0 1,869 2,241
Somerset 
Talbot 

3,848
3,245

2,560
2,494

2,695
1,746

1,824
1,410

366
1,075

244
807

302
233

201  
140  °

3,363
3,054

2,269
2,357

283
0

135
0

3,646
3,054

2,404
2,357

Washington 10,409 9,509 7,220 6,718 85 87 538 422  7,843 7,227 1,795 1,570 9,638 8,797
Wicornico 3,651 4,529 2,871 3,462 284 415 303 361  3,458 4,238 77 81 3,535 4,319
Worcester 21,145 2,540 1,755 2,077 151 153 127 147  2,033 2,377 11 11 2,044 2,388

Subtotal  101,597 87,960 72,708 62,975 15,312 13,426 5,030 3,919  93,050 80,320 2,940 2,596 95,990 82,916

Total 235,000 237,232 201,165 205,989 18,444 16,660 5,091 3,986 407 468 225,107 227,103 3,045 2,673 228,152 229,776
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Maryland contest, 1946—Continued

RECOUNT RECAPITULATION

Markey O'Conor

Majority Gain or loss

Markey
.

O'Conor Markey O'Conor

MACHINE VOTE

Baltimore City and Mont-
gomery County:
Reported vote 104, 355 117,081  13, 626  
Recount vote 104, 467 117, 667  13, 200 +112 —314

PAPER BALLOTS

5 counties:
Reported vote 29, 048 31, 291  2, 243  
Recount vote 27, 695 29, 193  1,498  —745

17 counties:
Reported vote 101, 597 87, 960 13, 637  
Recount vote 95, 990 82, 916 13, 074  —563  

State-wide totals:
Reported vote 285, 000 237, 232  2,232  
Recount vote 228,152: 229, 776 •  1, 624 —451 —1, 059

BALTIMORE, MD., January 7, 1948.
We, the undersigned, do hereby certify that the figures and facts contained on

this sheet, which were witnessed and/or checked by us, are correct.
FRANCIS T. KELLY, Chief Investigator
B. B. GILCHRIST, Investigator.



EXHIBIT No. 5

Irregularities noted by counsel for contestant and incumbent in the 22 counties that used paper ballots

[All figures on chart, unless otherwise stated, indicate the number of polling places where the described irregularities were noted]

BALLOT BOXES

1. No key 
2. Broken lid 
3. Unlocked 
4. Broken lock (or defective)_
5. Key would not open 

POLL BOOKS

6. None found 
7. Found outside ballot box 
8. Both books unsigned 
9. One book unsigned by clerk
10. Misplaced signature by clerk
11. Improper certification (judge

signed as clerk and vice
versa) 

12. Entries by persons other than
clerks 

13. Erasures found in poll books
14. Number of entries differ in 2

poll books 
15. No designation of precinct on

books 
16. Same handwriting in both

poll books 
17, Recorded in pencil 

(Names of counties with number of polling places
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18. Party affiliation shown 
19. Poll book and spoiled ballot

5 10  2 2  1 2  1  1 11 2  

discrepancy of names 
20. Signed on cover 1  

1  
2  

1
1  

1  
1  3  1  

IMPROPER PACKAGING AND/OR
DESIGNATION OF BALLOTS FOR
RETURN TO SUPERVISORS

21. Unused ballots I 
22. Rejected ballots I 
23. Spoiled ballots I 

3
7
6

3  
36  
31  

1
8

20
• 22

39
19
.17

9
10
14

30
12
19

65
10
13

29
4
9

69
14
69

4
48
33

40
20
30  

56
1

16
5
6

22
16
22

47
24
31

27
9
10

125
13
54

73
25
45

22
2
15

BALLOTS

nused ballots unaccounted
for (not included in totals
below):
Overages 
Shortages 71 1, 156 56  

27  
4, 577  175 4 44  

 336 469  
 929  

122  
80 505 146 253 2, 930 1, 743  

156

Burned 
24. Not strung 2 26 1 1 3 25

 9, 327  
31  2 6 5 15 7 3

4, 206  
1  1 2 2 7 1 2

25. Not folded (omitted from
totals)2 3  2 14 1  2  2

26. Ballots found grouped for
candidates 

27. Incorrect initials 
28. No initials 
29. Single initials 
30. Pencil initials 

1
3  
8  
1  

1  

3  1
14
2
1  

4
7

1
5

5
18

3
8

----

8
22

---

4
22

3
4

3  
8 4 3

1  
15 4

8
29
2  
13  

1
16 11

SEALS

31. None 10  2  1  4  1 1 12 7 1
32. Clerks signed as judge # 1 5  
33. Judge's signature on seals

not over lock edge 6 107 7 13 18 7 12 35 11 14 5 11 18 12 42 32 7
34. Seals inadequate, incorrect,

loose, etc 5 15 5  6 4 93 2 2 18 3 18 23 6 20 14 2 31 3 67 26 7
35. Seals too small 17  3  
36. Not signed 1  2  

COUPONS

37. Found in Ballot Box 2  

I Unused, rejected, and spoiled ballot irregularities not subdivided into failures to package, seal, and sign m prince. Georges, Anno Arundel, Cecil, Howard, and St. Marys
Counties.

2 Law does not state that ballots need be folded before being strung,
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Irregularities noted by counsel for contestant and incumbent in the 22 counties that used paper ballots—Continued

[All figures on chart, unless otherwise stated, indicate the number of polling places where the described irrigularities were noted]

Names of counties with number of polling places
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III

JUDGES' RETURNS-CANVASS
SHEETS

38. Not signed 1  1  

39. Improper certification (judge
signed as clerk and vice
versa) 1  

40. Signature discrepancies be-
tween seals and returns 2  1 1 2  3  3 1  1 1  

41. Incorrect judges return certi-
fications 1  

42. Vote tabulation does not agree  2  1 1 1  2  

43. Incompletely signed 3 9  1  1  1 2  1  

44. Votes not shown 2  1  

45. Sheets not found 1  6  18 1  

46. More ballots found in ballot
box than poll-book names 3_ 22 48 7 23 1 12 21 1 3 9 11 19 9 7 1 1 21 1 28 8 1

Number of polling places 7 16 3 9 1 9 17 1 2 7 5 9 5 4 1 1 5 1 16 6 1

47. Less ballots found in ballot
box than names on poll
books 3 20 76 20 2 3 9 10 15 1 2 0 12 0 15 5 6 31 2 3 0 15

Number of polling places  5 17 6 1 3 4 9 5 1 2 0 6 0 3 3 2 7 1 3 0 4

48. Impressions, not match (num-
ber of polling places) 4 18  

Totals by counties 41 229 28 14 37 166 531 63 117 188 78 218 134 145 64 91 202 116 476 251 76
Grand total, 3,551.

Upper figure indicates number of ballots involved; lower figure indicated number of polling places involved.
Allegation contained in petition of contestant of Apr. 15, 1947.
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